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CIRCUIT COURT OF THE UNITED STATES, FOR THE DISTRICT OF 
OHIO: NOVEMBER TERM, 1848. 


R. M. Bartuerr v. CrirrenDEN ET AL. 
si [Reported by Mr. Justice McLean. ] 


COPYRIGHT-——MAN USCRIPT-——-ABAN DON MENT. 


An author has a common law right in his manuscript, and is entitled to an injunction 
to restrain the publication of it. 

But when the wor’ is published, the author has not, by the common law, an exclusive 
right to republish it. 

Since the Statute of Anne, the author has ne exclusive right to republish his work in 
England. 

The first publication is a dedication of the work to the public. 

The common law gives protection to the author for his manuscript only. 

But the 9th section of the Copyright Act of 1831, also protects the author’s right to his 
manuscript. 

The whole of the manuscript need not be printed. If a substantial part of it be taken, 
chancery will enjoin its publication, on the application of the author, or his legal 
representatives. 

The novelty of a work on book-keeping, must necessarily consist in the plan or mode 
of keeping accounts. The items of debt and credit are only used to illustrate the 
principle of the work. 

Private letters are within the Statute, and their publication will be restrained. 

The author’s property in the manuscripts may be transferred, or abandoned, like any 
other right of property. 


Waker & wae for complainant ; Srorrr & Gwywxye, for re- 
spondents. 


OPINION OF THE COURT, BY MR. JUSTICE M’LEAN. 
This bill is brought to protect the copyright of the complain- 
ant, in a manuscript work on book- “keeping, of which he claims to 
be the author; and the defendant is alleged to have published a 
work on the same subject, which the complainant charges was 
copied from his manuscript. 
Vou. Il. wy. s. No. 1 ] 
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For twelve years and upwards, the complainant has been en- 
gaged in teaching the art of keeping books, and has used his work, 
which is still in manuscript, in his school, with the view of ren- 
dering it more perfect, and with the intention of publishing it. 
The work of the defendant contains two hundred and seven pages, 
ninety-two of which are alleged to have been taken from the plain- 
tiff’s manuscript, with only colorable alterations. 

The answers deny the allegations in the bill. 

A reference was made to a Master, with special instructions, 
who reports “that the book of the respondents contains a portion 
of plaintiff’s manuscript, with only slight alterations; and he says 
that it is impossible that the book and the manuscript could have 
been composed by two persons, neither having for his guide the 
entries of the other. The balance sheets are the same in both. 
As regards the plan and arrangement, they are the same. The 
book contains explanations, which are valuable to the learner, that 
are not in the manuscript. Both works consist of a series of brief 
sets of mercantile books by double entry.” 

The Master reports, that the plan of the work in the manuscript 
and in print, is substantially the same; that in the book there are 
explanations interspersed through the series of sets, which the 
manuscript does not contain ; that these explanations are of great 
use to the learner, but that they may be verbally given with equal 
advantage. 

The system in the manuscript, the Master states, is superior to 
any he has seen, except that of the book published by the defen- 
dant, which is the same in substance ; “ that, unlike all the systems 
he had seen, the manuscript is made up of a few brief sets of 
mercantile books, which show the entire process of ordinary double 
entry book-keeping, and in a compass of very little magnitude ;” 
and he says, that ‘he discovers in other treatises nothing bearing 
a resemblance to the manuscript plan. He therefore concludes 
that the plan is original.” 

“The manuscript, in its present state, (the Master says,) contains 
substantially a system of book-keeping, suitable to be used by a 
teacher in his school.” ‘ As the system, when published, becomes 
its own teacher, it should be accompanied with such precise ex- 
planations as may be necessary to a proper understanding and use 
of it by the uninitiated. It should also be accompanied with forms 
of the auxiliary books.” 

Jonathan Jones, of St. Louis, a witness, states, that in 1841 he 








Bartlett v. Crittenden et al. 51 


opened a school in St. Louis, as the partner of the complainant, 
for instruction in book-keeping on Bartlett’s plan, which consists 
‘of eleven sets of books, with a balance sheet for each set, and 
an inventory attached, showing property on hand, and that Bart- 
Jett was the author of them; that his manuscript contains a per- 
fect system of book-keeping, and differs from all others in arrange- 
ment, being composed of short exercises.” The defendant, Crit- 
tenden, entered the school, ignorant of book-keeping; and after 
completing the course, he took charge of the writing department 
for a short time. ' 

In 1846, Crittenden called on the witness with a copy of his 
work, which, on examining, the witness found to be Bartlett’s sys- 
tem. And Crittenden then told him, that when he was in Bartlett 
& Co.’s School, he took a precise copy of the manuscript, with the 
view of publishing it; and that he did publish it in 1845. And 
the witness says, if all of Bartlett’s manuscript were struck from 
Crittenden’s book, there would not be enough left for a title-page. 
A copy of Bartlett’s manuscript was used at the St. Louis School, 
and witness never prohibited any of the learners from copying it. 
Crittenden knew that it was Bartlett’s manuscript, and that he-in- 
tended to publish it as soon as he could make the necessary, ar- 
rangements. Witness has heard Bartlett frequently say so. Wit- 
ness gave Crittenden a letter to Bartlett, referring to the published 
work, that Bartlett might see it. 

To Josiah Bliss, a witness, Crittenden said, that his system was 
the same as Bartlett’s. Nine other witnesses, who are bookkeep- 
ers, being sworn, state, that Bartlett’s system of bookkeeping is 
new; and thatits plan and arrangement are preferable to any 
other. And they say that Crittenden’s book is the same in sub- 
stance. 

On the part of the defendant, James T. Annan was sworn, who 
says that he has been a bookkeeper for fifteen years,— has exam- 
ined Bartlett’s system, and finds nothing new or original in it, 
either in the forms of stating the accounts, or in the arrangement, 
or in any particular; that the materials are not new in matter 
or form ; nothing could be taught by it without rules and explana- 
tions, and auxiliary books ; and that. it is wholly unfit for publica- 
tion; that a cash book is essential to a comple system, and that 
Bartlett substitutes for it acash account. The individual who 
conducts the business is not named in the exhibit, and there are 
no indexes. 
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Richard Miller, who has been a bookkeeper for twenty-five 
years, agrees with the statement of Annan, and adds, that in Bart- 
lett’s plan, there is properly no day book, only a waste book, from 
which to make the day book entries. 

John Gundry has been a bookkeeper and teacher for seven 
years, and he agrees with Annan. He says Bartlett has more sets 
than usual; but he had used the same, or about the same number, 
more or less. Bartlett’s plan contains no definition of terms, such 
as drafts, hills of exchange, acceptances, &c.,—no mercantile 
forms, such as bills receivable and payable, account of sales, ac- 
count current, &c.,—no forms of calculations, viz: interest, dis- 
count, commission, equation of payments, reduction of currencies. 
But he says, that no work has come to his knowledge wherein 
the theory has been carried out to so great an extent as in Bart- 
lett’s, though many authors have recommended it. He never saw 
the identical entries until the spring of 1842, when he examined 
Bartlett's manuscript. In 1845, witness united with Bacon to 
teach bookkeeping, who had been using Bartlett’s system, and 
they continue to use it in the school. 

The complainant claims relief on two grounds: 

1. At common law: 

2. Under the act of Congress, 3d February, 1831. 

In the case of Wheaton § Donaldson v. Peters & Grigg,8 Peters, 
655, the Supreme Court say: “ That an author, at common law, 
has a property in his manuscript, and may obtain redress against 
any one who deprives him of it, or by improperly obtaining a copy, 
endeavors to realize a profit by its publication, cannot be doubt- 
ed.” And again, page 661, “An author has, by the common law, 


‘a property in his manuscript ; and there can be no doubt that the 


rights of an assignee of such manuscript would be protected by a 
Court of Chancery.” 

In combating the argument in the same case, that an author 
had a common law right to republish his own works, and to pro- 
hibit others from doing so, the Court showed that after the Statute 
of Anne there was no such right in England, and that if such right 
were shown to exist there, it did not follow that it exists to the 
same extent in Pennsylvania. That the common law in this coun- 
try exists in the different States, as modified by them by statutury 
enactments and judicial decisions. But the question under con- 
sideration is very different from the one decided in the above case. 
We have to say whether the writer has a right of property in his 
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own manuscripts. That he has such a property in his own liter- 
ary labor, until he shall relinquish it by contract or by some une- 
quivocal act, would seem,to be clear. This is laid down in Maugh- 
on on Lit. Property, '74 and 137; Webb v. Rose 4 Burr, 2330; Pope 
v. Curl, 2 Atk., 342; Manley v. Owens, Bur. 2320; Southey v. Sher- 
wood, 2 Meriv. 434; 2 Story on Eq., Sec. 9438. 

Lord Mansfield, and some others, distinguished for their great 
learning and ability, have considered the publication of a work 
not as such a dedication of it to the public by the author at com- 
mon law, as to deprive him of an exclusive right to republish it. 

With the greatest respect for these opinions, we think there is 
a difference in principles between the right to republish a printed 
work, and the exclusive right of an author to publish his own 
manuscript. A man may write without any intention to publish. 
He may treat of principle and characters without restraint—with 
a view to his mental improvement, or from some other motive, 
without incurring any responsibility so Jong as the manuscript re- 
mains unpublished. It is, therefore, essential, in all proceedings for 
a libel, to prove publication. And there is no law which can com- 
pel an author to publish. No one can determine this essential mat- 
ter of publication but the author. His manuscripts, however val- 
uable, cannot, without his consent, be seized by his creditors as 
property. They are valueless to all the world except to the au- 
thor and his representatives ; or to such persons as he shall trans- 
fer them. But the author who publishes his work, dedicates it to 
the public. He voluntarily incurs all the responsibility of a pub- 
lisher. His object is to instruct or amuse mankind, and the more 
his work is circulated, the greater is the compliment to his ability 
as a writer. There is no reason, then, against a republication of 
the work by any one, except that it may reduce the profits of the 
author. And, on this ground, he cannot complain, as he has fail- 
ed to secure the right under the statute. 

If the common law protects the rights of an author, as contended 
for, the statute was useless. An action for damages and an in- 
junction, would as effectually protect’ the rights of an author, as 
any provisions of the statutes. But there is another view, which 
is still more conclusive, against the exclusive right to republish a 
printed work. The statute limits the right to a term of years. The 
common law right, if it exist, is without limitation. To hold then; 
that there is a common law right, independently of the statute, is 
to disregard the statute. Whilst the common law protects the 
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right of the author to his manuscripts, it cannot be made to extend 
to the republication of a published work. As well might it be 
contended that the inventor of a machine, after it has gone into 
general use, by the acts of the inventor, may, by the common law, 
claim the exclusive right of making and selling it. 

But we think this case is within the act of Congress referred to. 
The § 9 of that act, 4 Peters’ Stat. 438, provides: “ That any person 
or persons who shall print or publish any manuscript whatever, 
without the consent of the author or legal proprietor first obtain- 
ed, shall be liable to suffer, and pay to the author or proprietor, 
all damages occasioned by such injury, to be recovered by a spe- 
cial action on the case founded on this act.” “ And the several 
Courts of the United States impowered to grant injunctions to 
prevent the violation of the rights of authors and inventors, are 
hereby impowered to grant injunctions,” &c. 

That the complainant is the author of the manuscript in ques- 
tion, is proved. And it also appears, from the statement of the 
experts, and by the reports of the Master, that the manuscript con- 
tains a new and useful system of bookkeeping. The novelty con- 
sists in the mode of keeping accounts. It can consist in nothing 
else. The names and figures used in the items of debit and credit, 
are of no importance ; as they are only used to illustrate the mode 
or principle of the work. The manuscript was contained on dif- 
ferent sheets or cards, for the convenience of teaching ; but this is 
immaterial. Its parts were necessarily connected. Three or four 
of the witnesses, state that there is no novelty in the manuscript 
—nothing that had not been taken from, or might not be found in 
different works on bookkeeping. But this is contrary to the views 
of the witnesses generally, and, especially, to the report of the 
Master. 

The objection that the manuscript does not contain a complete 
system, as explanatory notes, &c., are necessary and usual in such 
works, to enable the student to learn the art of bookkeeping 
without an instructor, is not sustainable. A surreptitious publi- 
cation of an important part of the manuscript, is equally within 
the principle of the statute. But the notes are only explanatory 
of the system, as contained in the body of the work. They facil- 
itate the progress of the learner, but they add nothing to the sys- 
tem. From the weight of the evidence, including the Master’s 
report, Bartlett’s system may be said to be complete for the par- 
pose of teaching. Was there a publication of the manuscript of 





Bartlett v. Crittenden et al. 55 


the complainant by the defendant? He has denied in his answer, 
somewhat equivocally, the charge of publication, as made in the 
bill. He confessed to Jones, that he took a copy of the manuscript, 
with a view of publishing it, and that he did publish it in 1845. 
After the publication of his book, he admitted, to other witnesses, 
that the system of his work was the same as Bartlett’s. It seems 
Crittenden became a student in the school of Bartlett and Jones 
conducted by Jones at St. Louis, and in which he acquired his 
knowledge of bookkeeping. The manuscript of Bartlett was used 
in that school, and it was there that the defendant made out his 
copy. 

Independently of this proof, a comparison of the book with the 
manuscript, will show that at least ninety-two pages of the book 
were substantially copied from the manuscript. The master says 
that they could not be the production of two minds. So nearly 
are they identical, that no one can read them without at once 
perceiving that one must have been copied from the other. The 
system is the same in both, and the discrepancies that appear 
only show the intent of the copyist. It is believed that there is 
no case in the books where the piracy is more palpable. 

The inconsistency of Jones in giving a letter to Crittenden, re- 
commending him and his book to Bartlett, is explained in his tes- 
timony. He gave the letter to bring the fact of publication to 
Bartlett’s notice. This act of the witness, though apparently 
inconsistent with his statements, does not destroy his credibility. 
He must have known, as he states, that the book contained Bart- 
lett’s system ; but it was not for him to say, or to know, whether 
Crittenden, under the circumstances, was liable to an action for 
the publication. The facts of the case go strongly to show the 
probability that Crittenden told Jones, as he swears, that he 
copied Bartlett’s manuscript. 

It is argued, to bring the case within the 9th section, that the 
whole of any manuscript must be published. That the principle of 
Jaw in relation to colorable alterations of a printed book, or a fair 
abridgement of it, does not apply under this section to a manu- 
script. If the whole of the manuscript must be published, will 
the omission of a line or a word, evade the statute? That it 
will, would seem to be the argument of the counsel. Under such 
a construction, the question might well be asked, of what value 
to an author is the statute. It purports to protect him against a 
fraudulent use of his manuscript; but practically it gives him no 
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protection. It has been passed in mockery of his right. He 
is the sport of every man who has the disposition and the 
opportunity to pirate his manuscript. No such rule of con- 
struction is admissible. Has a substantial part of the manuscript 
been published? Does the book of the defendant contain Bart- 
lett’s system of book-keeping? Of this there can be no doubt. 
Such a publication is within the above section. It renders the 
manuscript valueless. 

Was there an abandonment of the manuscript by Bartlett ? 
This is the only remaining point to be considered, and it is the 
one most relied on in the defence. 

It satisfactorily appears from the evidence, that Bartlett intend- 
ed to publish his manuscript. And this is only material on the 
question of abandonment. His right of property in no way de- 
pends on his intention in this respect. 

His manuscript was used in the school taught by himself in 
Cincinnati, and by the partnership school taught by Jones in St. 
Louis. In both these schools the manuscript was studied by the 
pupils, and they were required to copy certain parts of it, and 
were at liberty to copy the whole. These schools, and especially 
the one at Cincinnati, have been in operation several years. And 
under these circumstances, it is contended, there was an abandon- 
ment of the manuscript. 

Bartlett’s right of property in his manuscript may be transferred 
or abandoned, the same as any other right of property. Where 
the copy-right of a published work is secured, under the statute, 
the author, by using the work in imparting instruction to his 
pupils, or by disposing of it to a friend, does not thereby transfer 
his exclusive right to publish it, or incur a suspicion that he in- 
tends to abandon it. And how does this differ from the case un- 
der consideration. In both cases the law gives a right of property 
to the author, and a remedy to enforce that right. And in both 
cases he may transfer or abandon that right. The evidence of a 
transfer or abandonment must be as clear and as specific in the 
one case as in the other. An acquiescence in the publication of 
his manuscript, or in the republication of his printed book, would 
authorize the presumption of an assignment or of an abandon- 
ment. To make a gift of a copy of the manuscript is no more a 
transfer of the right or abandonment of it, than it would be a 
transfer or an abandonment of an exclusive right. to re-publish, to 
give the copy of a printed work. 
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| In his treatise on Equity sec. 943, Mr. Justice Story says, ‘In 
F cases of literary, scientific, and professional treatises in manu- 
| script, it is obvious, that the author must be deemed to possess the 
original ownership, and be entitled to appropriate them to such 
uses as he shall please. Nor can he justly be deemed to intend 
to part with that ownership by depositing them in the possession 
of a third person, or by allowing a third person to take and hold a 
, copy of them. Such acts must be deemed strictly limited, in 
; point of right, use, and effect, to the very occasions expressed or 
implied, and ought not to be construed as a general gift or author- 
. ity for any purposes of profit or publication, to which the receiver 
may choose to devote them.” And he says, to prevent the publi- 
cation of manuscripts, without the consent of the author, an in- 
junction should be issued. Even the publication of private letters 
by the person to whom they were addressed, may be enjoined. 
This is done upon the ground that the writer has a right of prop- 
erty in his letters, and that they can only be used by the receiver 
for the purposes for which they were written. So far as this, and; 
in justification or defence, an individual has an interest in letters 
received by him. den on Injunct. ch. 13 p. 275,276; Duke of 
Queensbury v. Shebbeare, 2 Eden’s Rep. 329 ; Southey v. Sherwood, 2 
Meriv. Rep. 434, 436; Macklin v. Richardson, Ambl. 694, Pope v. 
Curl, 2 Atk. 342; Lord Perceval v. Phipps 2 Ves. & Beam 19, 24 ; 
Gee v. Prichard 2 Swanst. 403, 415, 422, 425. 

“No length of time will authorize the publication of an author's 
original manuscript without his consent.” In 1804, the Court of 
Sessions of Scotland interdicted, at the instance of the children, 
the publication of the manuscript letters of the poet, Burns, Cadell 
§ Davis v. Stewart, 1 Bell’s Com. 116 n. Lectures, oral or written, 
cannot be published without the consent of the lecturer, though 
taken down when delivered. 

Manuscript reports were copied by the clerk of a gentleman, to 
whom the author had lent them, and the Chancellor granted an 
injunction to restrain the publication. Forrester v. Waller, 2 Eden, 
R. 328 ; Eden on Injunctions, 322. 

The Earl of Clarendon delivered to defendant’s ancestor, the 
manuscript of the second part of his father’s History of the Re- 
bellion, with liberty to take a copy of it, and make what use of it 
he thought fit. Complainant, who was Lord Clarendon’s repre- 
sentative, obtained an injunction from Lord Northington, who 
said, that it could not have been the donor’s intention that the 
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donee should print the work, though he might make every use of 
it except that. Duke of Queensbury v. Shebbeare,2 Eden’s Rep. 329. 

Lord Eldon refused to grant an injunction, until the right was 
tried at law, where the manuscript had been in the hands of a 
publisher twenty-three years, and had not been called for by the 
plaintiff. 2 Meriv. 435, Southey v. Sherwood. Sparks had procur- 
ed, from the representatives of Washington, the right of publish- 
ing his letters and other writings, and had done so in twelve vol- 
umes. Upham, in his Life of Washington, had taken many of 
these letters from Sparks, they never having been published be- 
fore. On abill filed, Mr. Justice Story, said:—‘“ Unless there be 
a most unequivocal dedication of private letters and papers by 
the author, either to the public or some private person, I hold that 
the author has a property therein, and that the copy-right thereof 
exclusively belongs to him.” And he granted an injunction. Fol- 
som v Mursh, 2 Story’s Rep. 100. 

The manuscript of Bartlett was used in his school at Cincin- 
nati, and in the school at St. Louis, for the purpose of imparting 
instruction to the pupils, and it does not appear, from the evidence 
that copies were required or permitted to be taken of it for any 
other purpose. There is nothing in the testimony from which an 
implication can arise, that Bartlett consented to the publication of 
his manuscript by the defendant, or that he ever abandoned it- 
It seems he was much excited when he was informed of the pub- 
lication of Crittenden, and, shortly afterwards, instituted this suit. 

An injunction will be granted to restrain the defendants from a 
further publication of the first 92 pages of the work, or sale of it; 
and a reference is made to a Master to ascertain the number of 
copies sold, and the number on hand, &c., and that he report at 
the next term. 

















CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF 
INDIANA. 


CorreEn v. Brunton. 
APPLICATION FOR AN INJUNCTION AT CHAMBERS. 


[Rerortep sy Mr. Justice McL«xan.]} 


TRADE-MARKS~—LABEL-~—INJUNCTION. 
Where a label or mark of another is used by an individual, with a fraudulent intent 
to recommend to purchasers an article similar in appearance to one favorably known 
in the market, an injunction will be granted. 


In commercial transactions, good faith is required. And where a deception is at- 
tempted to be practised, by recommending a spurious article as genuine, to the in- 
jury of a party, chancery will restrain the aggressor. 


In such a case at law, nominal damages will be given where no specific injury has been 
proved. 


In such cases, the inquiry is, whether the label or mark is so assimilated to the label or 
mark of the complainant, as to deceive purchasers. 
And it seems not to be essential that there should be a fraudulent intent proved. 
This principle as well applies for the protection of foreigners as citizens. 
Mr. Norton for the Complainant. 
OPINION OF JUDGE M’LEAN. 

In his bill, the plaintiff represents that he was the inventor of a 
certain medicine, called the ‘Chinese Liniment,” at great labor 
and expense; that the medicine was found to be efficacious in the 
cure of many diseases; and on being made known to the public, 
was purchased extensively, so as to afford a great profit to the 
plaintiff. It was sold in small bottles, with a suitable label, and 
accompanied by another paper containing directions for taking and 
applying the medicine in various complaints. 

And the complainant represents that the defendant, in the early 
part of the year 1848, in combination with one John Loree and 
others, fraudulently issued to the public a preparation called ‘‘ Ohio 
Liniment,” having upon the bottles containing it, labels, with 
directions exactly similar to that used by the complainant for his 
“Chinese Liniment,” and that the said Brunton pretends that 
Loree was the inventor of said Liniment, and so represents by 
hand-bills and advertisements; and that by these representations, 
which are charged to be false, the defendant has induced the public 
to believe that the composition sold by him contains the same ingre- 
dients as the “‘ Chinese Liniment,”? and that by such means it is 
extensively purchased and used to the injury of the complainant, 
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and the great benefit of the defendant. All which representations 
are alleged to be false, &c. 

The complainant has not obtained a patent for his alleged inven- 
tion; and if, in this respect, the allegations of his bill be admitted in 
regard to the invention, yet this gives him no exclusive right of 
property in the medicine. Any other individual has a right to 
make and sell the same medicine. An exclusive right, as the in- 
ventor, can only be obtained under the patent law, by a compliance 
with its provisions. 

Nor has the complainant an exclusive right to the label, as it is 
not a book, within the provisions of the statute. On neither of 
these grounds can the complainant claim an injunction. But if 
there be found in the representations of the defendant that his Lin- 
iment is the same as the “‘ Chinese Liniment,’? which recommends 
it to the public to the injury of the complainant, it may be ground 
for the equitable interposition of this court. Suppose the article 
sold by the defendant is not only different from the ‘Chinese Lin- 
iment,” but greatly inferior to it, the effect must be to destroy in 
the market the value of the plaintiff’s Liniment. And this is an 
injury for which a court of law cannot give adequate compensation. 
However valuable the plaintiff’s invention may be, yet if it be dis- 
credited by a worthless article, it would be impossible, in any reas- 
onable time, to restore the public confidence in the genuine article. 
In this consists the injury ; and the fraud arises from the false repre- 
sentations that the composition is the same. 

In Blanchard v. Hill, 2 Atk. 484, Lord Hardwicke said, “ every 
particular trader has some particular mark or stamp; but I do 
not know any instance of granting an injunction here, to restrain 
one trader from using the same mark with another; and | think it 


_ would be of mischievous consequence to do it.” And he farther 


remarks, “it is not the single act of making use of the mark that 
was sufficient to maintain the action, but the doing it with a fraud- 
ulent design to put off bad cloths by this means, and to draw 
away customers from the other clothier.” And in support of this 
doctrine he referred to Popham, 151, where it was held that an 
action at law would lie against a cloth-worker for using the same 
mark as another in the same trade. 

This doctrine of Lord Hardwicke is sustained by subsequent 
decisions. In Singleton v. Bolton, 3 Doug. 293, Lord Mansfield said, 
“ If the defendant had sold a medicine of his own under the plain- 








Coffeen v. Brunton. 61 


tift’s name or mark, there would be a fraud for which an action 
would lie.” In the case of Sykes v. Sykes, 3 Barn, & Cres. 541, it 
was held that the defendant was liable for attempting to sell an 
article which he falsely represented as manufactured by the Plain- 
tiff. In Canham v. Jones, 2 Ves. § B. 318, it was held that the De- 
fendant had a right to sell the same kind of medicine, of as good 
or better quality, than the plaintift’s. The court decided in the 
case of Knott v. Morgan, 2 Keene 213, that a company who run 
omnibuses, and who were named on their carriages, ‘“ The London 
Conveyance Company,” had a right to call upon a court of Chan- 
cery torestrain another company who called themselves “The Lon- 
don Conveyancer Company,” as the words and devices were sub- 
stantially the same, which would deprive the plaintiffs of profits 
arising from their established character. And in this case the 
doctrine of Lord Hardwicke, limiting the interference of the court 
to cases of fraud, is much shaken, if not overruled. 

In the case of Goutt v. Aleploghler,7 American Jurist, 277, “ the 
Vice Chancellor granted an injunction restraining the defendants 
from manufacturing and vending watches with the word ‘Pessen- 
dede,’ in Turkish characters, or with the plaintiff’s cypher en- 
graved on them, the plaintiffs having been in the habit for many 
years of supplying watches for the Turkish markets with those 
marks and words upon them, although the defendants used such 
word and cypher with their own name, and not the names of the 
plaintiffs, and the word ‘ Pessendede’ signified in the Turkish lan- 
guage, ‘warranted.’ The court then held that in this case the 
principle of fraudulent representation applied.” And in Millington 
v. For, 3 Mylne & C. 338, the court carried the doctrine farther, 
for they granted an injunction where certain marks had been used 
in ignorance of any’ other right. 

From the above, it would seem that an intentional fraud is not 
necessary to entitle the plaintiff to protection; but that where the 
same mark or label is used, which recommends the article to the 
public by the established reputation of another, who sells a similar 
article, and the spurious article cannot be distinguished from the 
genuine one, an injunction will be granted, although there was no 
intentional fraud. And I am inclined to think that this is a correct 
view of the principle; for the injury will be neither greater nor less 
by the knowledge of the party. If he has adopted the same mark 
which will cause his article to be taken for another in the market 
which is known and approved of, it is an injury which the law will 
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redress. In commercial dealings the utmost good faith should be 
observed, and no one is permitted to go into the market with a de- 
ception of this character, so as to profit by the ingenuity, good faith, 
or established character of another. ‘* A man may have no abstract 
right to use a particular mark,”’ as was remarked by Judge Cres- 
well, in Crawshay v. Thompson, 4 Mann & Grang, 386, but when 
such mark is used to deceive purchasers, to the injury of a third 
party, an action will lie. In Bell v. Locke, 8 Paige, John. Rep. 75, 
Chancellor Walworth held a fraudulent use of the mark was a 
ground for relief. 

Day & Martin, manufacturers of blacking, complained of Bin- 
ning, who also manufactured blacking, and sold it in bottles similar 
to theirs, and labelled with this difference only: Day & Martin 
described their blacking as ‘‘manufactured”’ by Day & Martin, 
whilst Binning described his as ‘‘equal to Day & Martin’s.”? The 
words ‘‘ equal to” were printed in very small type. In that case an 
injunction was granted, on the ground that the label of the de- 
fendant would deceive the purchaser. And it has been stated by 
Judge Story, that where one of our own citizens fraudulently uses 
the mark of a foreigner, to recommend an article of domestic man- 
ufacture, he is liable to an action. In this respect there is no dif- 
ference between a citizen and an alien. 

In an action at law, Blofield v. Payne, 4 Barn. § Ad. 410, the 
declaration stated that plaintiff, being the inventor and manufac- 
turer of metallic hones, used certain envelopes for the same, de- 
noting them to be his, and that defendant wrongfully made other 
hones, wrapped them in envelopes resembling the plaintiff’s, and 
sold them as his own, whereby the plaintiff was prevented from sell- 
ing many of his hones, and they were depreciated in value and repu- 
tation, those of the defendant being inferior. 

And the court held that the plaintiff was entitled to some dam- 
ages for the invasion of his right by the fraud of the defendants, 
though he did not prove that their hones were inferior, or that he 
had sustained any specific damage. 

Where a right is invaded by a fraudulent act, though no specific 
injury be proved, some damages, at law, must be given. In the 
case above cited, on a motion for a new trial, Judge Patterson said, 
‘‘it is clear the verdict ought to stand.” A publisher of a magazine 
or newspaper, cannot assume the name of one previously published, 
or represent the new publication as a continuation of the former, 
when it is not so. Hogg v. Kirby, 8 Ves. 213. 
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In the case under consideration, in his label, the plaintiff calls his 
medicine the ‘Chinese Liniment;” the defendant calls his the 
‘“‘Qhio Liniment;”’ but from the body of the label, and of the direc- 
tions for the use of the medicine, it is clear that the language of the 
de fendant is so assimilated to that of the plaintiff, as to appear to be 
the same medicine, the alterations being only colorable. There 
would seem to be no doubt that the intention of Loree, who pre- 
pared the Liniment sold by the defendant, as his agent, was to avail 
himself of the favorable reputation acquired by the ‘‘ Chinese Lin- 
iment,”’ in the sale of his; and by most persons it would be received 
as the same medicine. From the hand-bill published by Loree, the 
medicine sold by him is asserted to contain the qualities or ingre- 
dients of the “Chinese Liniment,”? and some other ingredient 
which renders it more efficacious. In his bill the plaintiff avers 
that this allegation is false; and especially in saying that the ‘Ohio 
Liniment”’ contains the ingredients of which the ‘* Chinese Lini- 
ment”? is composed. 

The case is considered as coming within the principles above 
cited, and an injunction is granted to enjoin the defendant from using 
the label or directions accompanying the Liniment he sells, as afore- 
said, or other labels or directions, or any advertisements or hand- 
bills respecting the same words and sentences which are used by the 
complainant in his label and directions, and which tend to produce 
an impression on the purchaser and the public that the Liniment sold 
by the defendant contains the same ingredients as the ‘Chinese 
Liniment,”’ and is, in effect, the same medicine. 

On the filing of the answer, a motion will be heard to dissolve the 
injunction. 


LAW REFORM. 
[Notwithstanding the very complimentary reference to this journal, towards the close 
of the following article, from the Jefferson Enquirer, published at Jefferson City, Mo. 
we shall not let our modesty prevent us from publishing the whole of it.] 


“The act of our late General Assembly, reforming and simplifying 
the practice and proceedings of Courts of Justice, has attracted 
much attention in other States, and with the example of New 
York and Missouri, we may look forward to the day when the 
technical system of pleading, so productive of litigation and ex- 
pense, will be abolished in every State in the Union. 

“ The following is a copy of a letter from a gentleman of high 
respectability and influence in Frankfort, the seat of government 
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in Kentucky. It is addressed to a gentleman in St. Louis, who 
had sent a copy of Mr. Hickman’s edition of the law passed by 
the Legislature of Missouri, at its last session, ‘‘ To reform the Plead- 
ings and Practice in Courts of Justice in Missouri.” 

“ Frankfort, 19th May, 1849. 

“Dear Sir: I am delighted with the book you have sent me. 
The reform is what all the States need, and sooner or later will 
have. Iam glad that you have a legal man competent to the 
task, who has had industry and leisure enough to produce it. The 
system will, with some alterations, suit admirably. Our plan will 
be to get some one or two of our best lawyers to prepare the ar- 
ticles and sections for the Legislature; and | am persuaded they 
will adopt it without any delay. 

‘“‘] hope you have distributed the work generally throughout the 
Union, that the old States may improve and profit by your ex- 
ample. Yours truly, 

EEERERERE 17 

“In alluding to the Reform movement in Kentucky, the Frank- 
fort Commonwealth says: 

“We are indebted to a friend for a copy of a pamphlet, entitied 
‘ Law of the State of Missouri, regulating Pleadings and Practice 
in Courts of Justice in Missouri, with Notes and Appen‘lix, by R. 
W. Wetts.’ It contains, at length, the Statute of Missouri, sim- 
plifying the Practice in the Courts of that State—dispensing with 
the old and cumbrous forms of the English Courts, and reducing 
all declarations to a simple petition or bill,—setting forth in a 
plain and logical form, and in the fewest number of words, the 
plaintiff’s cause of action. We have read the law, the notes, and 
the appendix, with considerable interest. The statute is well 
drawn, and the notes and appendix contain a good deal of useful 
information to the profession. 

“The examination of this little pamphlet, and the chain of 
though it has produced, have determined us to present at once to 
our readers the importance of similar reforms in our own system 
of jurisprudence—a scheme of law reform we have favored for 
along time, and which we hope to see accomplished at no distant 
day. 

“ And, first of all, as essential to other important reforms, we 
desire that the two forms, or methods of administering Justice in 
this State, shall be so blended that there shall no longer be known 
and recognized such a distinction as a Court of Law and a Court 
of Equity. We feel very sure, that in making this proposition, we 
run counter to the opinions of a large number of the legal pro- 
fession ; but a firm and settled conviction of the propriety of the 
proposed reform, induces the hope that calm reflection will bring 
many to concur with us in opinion, who at first blush, may be 
shocked at the enormity of the proposition. Besides, we are well 
aware, that there exists in the minds of those unlearned in the 
metaphysics of Law or legal practice, an idea that’ Law is one 
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thing, and Equity or “‘ good conscience” is another thing ; when, 
in truth, the principles and rules of Equity are as clearly defined 
and as firmly established as are the principles and rules of the 
Law. And, although the remedies afforded by the two systems 
are sought by a different process, and under different names, they 
are, in fact, so far as the binding force and efficacy of their final 
orders are concerned, one and the same thing. We think there 
can be no reason for a longer continuance of the distinction in 
name. We think there are many and cogent reasons why the 
distinction should be abolished, and that there should be erected 
instead, one simple, easily understood, consistent, uniform, and 
harmonious method of practice in the administration of Justice. 

“In several of the States of the Union, the courts of Law and 
Equity are separate and distinct tribunals—not distinct in theory 
or by construction only, but distinct in fact—administered by dif- 
ferent persons and at different places. In Kentucky, with but one 
exception—the common law Judges are also Chancellors. They 
dish out “law to one man and equity to another man.” They 
undo, at one hour, as Chancellor, what they may have done but 
the hour previous as common law Judges. A Judge, “sitting as 
Chancellor,” will send himself a writ, inquiring why he did so and 
so—when acting as Judge! He gives a judgment at law in the 
morning and “ties it up,” as Chancellor in the evening. At a 
single term, at which there is abundant time to settle all the 
questions of difference between the parties, the Judge will hear 
the plaintiff and give judgment for him, but cannot, as judge, hear 
the defendant, because “his defence is not legal but equitable.” 
The defendant at law is immediately transformed into the com- 
plainant in Chancery—and the Judge, “ sitting as Chancellor,” 
hears the statement as a complaint, and which is, in fact, a full 
defence to the original action—which he could not hear as a 
defence, because of the Law, or rather because of this distinction 
between the modes of asserting a right or enforcing a remedy! 
Nor does the matter end here. The parties are now in Chancery. 
Then come answers, amended bills, affidavits, depositions, and 
all that sort of thing, until the original amount in controversy is 
entirely lost sight of in the struggle between the parties for a 
decree for costs ! 

“Tt is said that Chancellors Kenr and Srory, names deservedly 
honored among men, were most bitterly opposed to an union of 
the Courts of Law and Equity, in one person, because of the danger 
of building up, and turning loose upon the country an army of 
Chancellors. That army so much dreaded by these wise men 
and learned men, who knew the dangers to liberty and property 
to be feared from confiding to incompetent and faithless men the 
- powers of a Chancellor—that army, we say, Kentucky has had 
upon her, since the organization of her present Judicial system. 
Not satisfied with the Chancellors of the Circuits, the Legislature, 
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a few years since, in its wisdom, made Chancellors, in a small way, 
of all the magisterial dignitaries of the land. Aye, the “ wor- 
shipful Justices’ are now authorized, in certain cases, to hold 
‘“¢ Conscience Courts,’ and deal out Equity to litigants in sums not 
exceeding fifty dollars! Could such an army of Chancellors be 
assembled around the grave of Mansfield, “my lord Chancellor” 
could not well resist the temptation to come forth from his “ close 
and cold house” to behold what a progressive age and liberal 
institutions had brought forth, in the way of gentlemen, created 
by statute, to “‘ do justice between men, and by their consciences, 
remedy evils which may arise from the natural defects of all 
human laws.” 

‘“‘ Kentucky, having in the formation of her Judicial system, con- 
fided all questions of Law and Equity to one tribunal, and the 
Legislature having extended it to al Judicial tribunals, we propose 
not that those jurisdictions shall be separated ; but the reason for 
the distinction having ceased, we desire that the distinction itself shall 
cease, and that there shall be no longer in the administration of 
civil justice any such distinction as Courts of Law and Courts of 
Equity. There cannot now, in strictness, be said to be any such 
distinct system of jurisprudence. They are more properly distinct 
systems of practice. 

“ We hastily presented this subject, that the attention of the 
people may be directed to it. It is not necessarily a matter of 
Constitutional Reform; the whole matter may be accomplished by 
statute. This, however, is an age of reform, and while our minds 
are directed to important constitutional reforms, it may not be 
amiss to consider and mature a plan for simplifying the practice 
and proceedings of our Courts of Justice—a reform, in our judg- 
ment, which, if properly understood, cannot fail to command the 
people’s approbation.” 

In Ohio, too, the question is exciting much interest: 

“The following article is from the last number of that ex- 
tensively circulated and valuable legal periodical—the most 
extensively circulated and valuable perhaps of any in the United 
States—certainly the most so of any west of the Allegheny— 
“The Western Law Journal,’ published at Cincinnati, Ohio. 
The Senior Editor, T. Waker, Esq. is a gentleman very exten- 
sively known as a legal author of great ability. He prepared a 
bill to reform the pleadings and practice in Ohio, which was laid 
before the last Legislature of that State. 


“LAW REFORM IN MISSOURI. 

“ The law reform bill of Judge Wells, of the United States Dis- 
trict Court for Missouri, has been passed by the Missouri Legis- 
lature, and will take effect as a law, on the 4th day of July next. 

“ This day is wisely chosen, for it is in effect another declaration 
of independence, as to the forms and technicalities, and quibbles 
which too often defeat justice. We intend to notice this law at 
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length, perhaps publish it at length, as soon as we can; in the 
mean time we state, that it abolishes all distinctions between the 
forms of actions at law, and suits in equity, and adopts one form 
of action for all civil suits. Judge Wells was the very man to 
select for preparing such a bill. The writer of this article has 
been laboring for years to procure such a boon for Ohio, and feels 
assured that the day is not very distant when his hopes will be 
realized. Ww.” 


MUSKINGUM SUPREME COURT: NOVEMBER TERM, 1847. IN ERROR. 
G. W. Prinete er av. v. Tue Srare oF Onto. 
, [Reported by B. Eastman. ] 
IN DICTMENT—IMMATERIAL WITNESS—PROOF. 


Indictment found at the August Term, 1847, of Muskingum 
Common Pleas, under the act, entitled “An Act to secure the invi- 
olability of places of human sepulture.” 

The indictment contained five counts. Three of them contained 
the allegation that defendants removed the body of A. B. from the 
grave where it had been deposited, &c. without the consent of 
the relatives of the deceased, “there being then and there a wid- 
ow and children, near relatives of said A. B.” 

On the trial below, it appeared in evidence that the deceased 
left no widow. A 

Harper, Gopparp and Easrmay, for prisoners, asked the Court 
to charge the jury, that it could not find prisoner guilty upon said 
three counts, which charge the Court refused to give. There was 
a general verdict of guilty upon all the counts, and judgment ac- 
cordingly. 

A writ of error was sued out. The principal error relied upon 
was the refusal of the Court below to give the jury the instruc- 
tions asked for. 

N. A. Gumte, Esq. for the State. 

Judges Birchard and Hitchcock held, that although the allega- 
tion that the deceased left a widow was not necessary, yet that it 
was descriptive of a material allegation, and that the prosecutor 
was bound to prove as laid. Judgment reversed. 
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MOB LAW—ASTOR-PLACE RIOT—JUDGE DALY’S CHARGE TO THE 
GRAND JURY. 


[It seldom falls to our lot to read the sentiments of another with a more entire and 
cordial concurrence than that with which we read the following charge, delivered by 
Judge Daly to the Grand Jury, in connection with the Astor Place Riot. We com- 
mend its perusal to every lover of good order. Ep.] 

GENTLEMEN OF THE JURY: 

As his Honor the Recorder, from a sense of the delicacy of his 
situation as one of the magistrates engaged in quelling the recent 
disturbance at the Astor Place Opera House, is desirous of ab- 
staining from taking any part in the trial of those accused of 
offences growing out of that affair; and as the whole matter 
will be brought before your body at the present term, the task 
devolves upon me of giving you the necessary instructions, pre- 
paratory to entering upon the discharge of your duties. 

It is seldom, gentlemen, that the Grand Jury of this county are 
called to the discharge of a duty so grave and important as that 
which will be brought before you in connection with this deplora- 
ble occurrence. The great destruction of human life that attend- 
ed the efforts of the authorities to preserve public order; the 
principles involved in the creation and suppression of the dis- 
turbance ; and the necessity which exists for a most thorough 
investigation, have invested this branch of your duties with an 
unusual degree of public interest, and imposes upon your body a 
responsibility of no ordinary character. It is not to be disguised, 
gentlemen, that within the last few years, the disposition to sub- 
stitute force and violence to the peaceful administration of the 
law, has been upon the increase. Officers of justice engaged in 
the peaceful execution of its process, have been deliberately shot 
down, the houses of obnoxious individuals broken open, their 
persons insulted, and their property devoted to destruction, and 
under a constitution breathing the very spirit of toleration; and a 
form of government pre-eminently recognizing the freedom of 
opinion, even places of public worship have not been exempt from 
the assault of the rioter. Indeed, so unblushingly is this disposi- 
tion acknowledged, that an organization of individuals has long 
been kept up, and is still maintained in a sister city, for the avow- 
ed purpose of breaking the laws with impunity, under the san- 
guinary appellation of “The Killers.” Alarming as this state of 
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things must be, and calculated as such acts are to stir the patri- 
otism, and rouse the energy of every right minded citizen, still 
more alarming is the sympathy with such acts that has found its 
way even to the high places of authority; for not only has the 
strong arm of the law been relaxed in the prosecution of offend- 
ers, but after their conviction, magistrates, in whom are vested 
the discretion of softening the rigor of punishment, have mani- 
fested indecént haste in absolving offenders from the conse- 
quences of their acts. If there is a government, gentlemen, upon 
earth, in which an unauthorized resort to violence is entirely with- 
out excuse, it is that under which we live. In other countries, 
where the modern political maxim prevails, of every thing for the 
people, but nothing by them—where government is a thing apart, 
and the great majority of the governed have no voice in the regu- 
lation of the institutions by which they are ruled—it is not sur- 
prising that they should occasionally resort to violence to obtain 
their rights, no other remedy being left them. But under insti- 
tutions like ours, where every man is an integral part of the 
government, and has a voice in the creation of its laws; where 
the remedy for redressing grievances and reforming abuses is both 
certain and speedy, an unauthorized appeal to physical force is 
wholly without apology. Obedience to the laws of his own cre- 
ation is the first duty of the citizen, and when he refuses to render 
it, he contravenes-the great principle which holds a republican 
community together. 

Liberty, with us, is a constitutional term, embodying a practical 
idea. It means the enjoyment of rights which belong to us as 
individuals. What constitutes man’s natural rights, has long 
been a subject of enquiry to moralists, philosophers and jurists, 
and though much obscured by the unprofitable speculations of 
ethical writers, it may be exactly defined and easily understood. 
We derive from nature a right to the full development of our own 
perfection. This developmen: is three-fold—of our physical, in- 
tellectual and spiritual nature, and-it comprehends the whole 
purpose of our creation. To secure this great right of nature to 
every human being, is the object of social organization, and the 
end of government. Man is not to be viewed as an isolated or 
independent being. We must look upon him as we find him in 
the social state, and the rights that belong to him, are determined 
by the relation which he holds in that state, to his fellow men. 
That relation, or rather the necessity that all should participate 
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equally in the enjoyment of a common right, leads to the institu- 
tion of a government of laws instead of the arbitrary will of 
individuals. The law, which is the representative of man’s 

gregate power in the social state, defines, regulates and secures 
the rights of each individual, and upon its supremacy depends the 
existence of civil liberty. In the practical sense, therefore, in 
which we understand liberty, there is nothing imaginative or 
utopian about it. It implies the duty of obedience to laws, 
which, if unsuited to our condition, we have the constitutional 
right to change, but while in force we are bound to obey. If 
there is any thing which should take the form of a national sen- 
timent among us, it is a respect for the majesty of the law. It is 
the vital principle of our political organization. Recognized by 
the popular mind, and implanted in the popular heart, it is to us 
what loyalty is to the English, or what the reverence for the State 
was to the nations of classic antiquity. It is true that the law 
will not always fit the exigency of every case, and that the appli- 
cation of fixed and positive rules may furnish but inadequate 
justice in particular instances: but he that objects to their general 
utility for this reason, would dispense with the sun for the spots 
upon its surface. In this respect the law shares in the infirmities 
of every thing human—perfection being an attribute of the Deity 
alone. 

It was deemed a great point gained in the progress of English 
liberty, when it was conceded that no man was above the law; 
and the rioter now who stirs up a commotion, claims to exercise a 
privilege which was supposed to have expired with the barons of 
the feudal ages. The fruit of the growth of civil liberty has been 
the substitution of the supremacy of the law for the arbitrary will 
of man; and it matters not whether it is the will of one man or 
a million, for to the individual sufferer it is of little consequence 
whether his rights are invaded by a single despot, or trampled 
upon by a mob. In either case it is tyranny, and it is as objec- 
tionable in the one form as it is in the other. It is only by main- 
taining the supremacy of the laws, that the liberty of the indi- 
vidual can be protected. It is the only safeguard to secure it 
from popular violence or aristocratic encroachment. The great 
object of government, while securing to the individual the enjoy- 
ment of his rights, is to preserve society from the extreme of 
despotism or anarchy; and consequently from the foundation of 
the world, the condition of political society has been little else 
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but a series of experiments. That condition is undoubtedly the 
best which secures to the individual most of the advantages of 
government with the least amount of its pressure; and we have 
reason to believe, from past experience, that we have approached 
nearer to it than any government that has preceded us. In theo- 
ry we have certainly done so; and we have but to maintain 
practically the principles upon which our institutions are based, 
to realize every thing that government can bestow. 

These considerations, gentlemen, have led me to refer to the 
responsibility resting upon your body. You are now to investi- 
gate the facts connected with this unhappy occurrence, and to 
declare who shall be placed upon trial as the guilty actors in it. 
The supremacy of the laws has been maintained, the peace of 
the city preserved, after a deplorable sacrifice of human life—a 
sacrifice involving the innocent as well as the guilty—and potent 
as should be the effect of such an example, its salutary effect 
may depend very much upon the manner in which it is followed 
up by the prosecution and punishment of the guilty. The city 
has hitherto been in a very great degree exempt from such scenes 
of violence and bloodshed. It is, I believe, the first instance in 
its municipal history, when the taking of human life has become 
necessary to maintain public order; and if no other means were 
left to preserve the public peace, the authorities, by vigorously 
maintaining the supremacy of the law, even at the sacrifice of 
life, have set an example in this great metropolis, which may be 
felt in the remotest part of our wide-spread confederacy. I ex- 
press the hope, gentlemen, that, in the duty you have to perform, 
you will be fearless and firm, and while you will exercise that 
calm determination, which is due to the impartial administration 
of justice, I trust that no respect for persons, no sense of fear, nor 
disposition to favor, will lead you to falter in doing your part for 
the maintenance of principles lying at the very foundation of the 
government. Your labors will necessarily embrace an investiga- 
tion of all the events connected with this unhappy affair, including 
the conduct of the public authorities; and though a very search- 
ing examination was had, before the Coroner’s Jury, still, if you 
can throw any additional light upon it, it is your right, as it would 
be your duty, to make any public presentation which the interest 
of the community demands. Under this head, therefore, gentle- 
men, it may be proper to call your attention to the power given 
by the law to the public authorities for the maintenance of order. 
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All magistrates are empowered to preserve the public peace, and 
justified in using whatever degree of force may be necessary for 
that purpose. In England, from which we derive the common 
law, the extent to which the authorities may go, and the manner 
in which they shall employ extreme force, has been a matter of 
statute regulation from the time of Edward IV. These statutes 
have undergone various changes and modifications, and such of 
them as were passed prior to our Revolution not being applicable 
to our form of government, are not in force in this State. The 
extent to which force may be used, and the manner in which it 
should be employed, rests with us, therefore, upon the principles 
of the common law, in connection with certain statutory provis- 
ions which have been enacted. From the long existence of the 
English statutes, it has been supposed that the right to employ 
extreme force for the suppression of riots, was derived solely from 
the statutes; but Chief Justice Hale, a great authority on the 
common law, and one of the most fearless and upright of judges, 
says that the right does not depend upon the statute, but exists at 
common law; that any magistrate or sheriff, if a riot cannot 
otherwise be suppressed, may make use of such force as shall be 
necessary ; and that if, from the employment of it, death ensues, 
the act is justifiable. The right to employ military force for that 
purpose is expressly recognized in this State by an act passed in 
1836, which declares that the lst and 6th Brigades of Artillery, 
residing in the city of New York, shall be subject to the order of 
the Mayor whenever their service shall be required in aid of the 
civil authorities, to quell riots, suppress insurrections, protect the 
property, or preserve the tranquillity of the city. These brigades 
were consolidated by subsequent acts; but this provision remains 
unaffected. This is an act, therefore, in aid of and in recognition 
of the common law, under which the Mayor has undoubtedly the 
right to call out the military in aid of the civil authorities. The 
law as well as common humanity, dictates, however, that this 
subtle machinery, which has been aptly termed the last argument 
of tyrants, should be employed only upon great emergencies— 
that men, armed with swift and certain messengers of death, 
should not be brought to the aid of the civil authorities, except as 
last necessity. The example set by the city of London, upon the 
occasion of the great Chartist movement, of specially deputizing 
citizens as conservators of the peace, is worthy of the imitation 
of all municipal governments. Itis true that the movement in 
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that case was long anticipated, that it was of the most exciting 
public character, and that ample time was afforded to adopt the 
most judicious means to counteract any attempt at violence. 
This cannot always be the case. Tumults spring up which no 
sagacity could foresee, or assume a character which could not 
have been anticipated. All that the authorities can do in such 
cases is to adopt the readiest means at hand for their suppression. 
A prompt and judicious course is necessary; but the most judi- 
cious does not always suggest itself in great emergencies. When 
promptness is shown, some indiscretion may be pardoned. It is 
easier to find fault than to act. This whole subject, gentlemen, 
is open before you, and you are left to take any course respecting 
it which the public interest requires. 

There are three offences growing out of this transaction—con- 
spiracy, riot and arson. Any combination of two or more per- 
sons to commit an offence, is a conspiracy; and if the evidence 
before you justifies the belief that there was an organization be- 
forehand, of two or more persons, with the design of committing 
a riot at the theatre, it will be your duty to indict them for a con- 
spiracy. This is the first point of enquiry, and I hope you will 
probe it to the bottom—that you will, if possible, trace it to its 
source—and that, if beyond the mere visible actors, there are still 
more responsible authors, you will bring them to the light. Per- 
haps I need not tell you that he who plans such an enterprise, is 
as guilty as the instruments he puts in motion. 

As to the next branch of your inquiries, any disturbance of pub- 
lic order by force is a breach of the peace. Any tumultuous as- 
semblage of three or more persons brought together for no legal 
or constitutional object, deporting themselves in such manner as 
to endanger the public peace and excite terror and alarm in ra- 
tional and firm-minded persons, is unlawful; and whenever three 
or more persons, in a tumultuous manner, use force or violence in 
the execution of any design wherein the law does not allow the 
use of force, they are guilty of ariot. A riot may be defined to 
be a tumultuous disturbance of the public peace by three or more 
persons, assembled together of their own authority, mutually 
assisting each other against all who oppose them, and engaged 
in executing some design, in a violent and turbulent manner, to 
the terror and alarm of by-standers or the neighborhood. In a 
riot, all who participate are principals. It is an offence in which 
there must be three, or may be many, actors. 
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The law does not distinguish between the relative degree of 
violence used by individuals ; but every one who participates is 
responsible for all that has taken place. All who have partici- 
pated are to be jointly indicted, and jointly tried. The only 
discrimination which the law makes, is the discretion given to 
the court in apportioning the degree of punishment. If a riot 
take place, all who aid, encourage or promote it, by words, signs, 
gestures, or other acts, are principals. It is not necessary that a 
party should commit personal violence, being armed with offensive 
weapons, or making use of threatening speeches or turbulent ges- 
tures; any act of assistance or encouragement is sufficient to 
make him a principal. Under this head, your inquiries will be 
directed to what took place at the Opera House and its vicinity, 
upon the evenings of Monday and Thursday. The first will em- 
brace what occurred within the theatre; the latter, what occurred 
within and without. Whatever opinion may be entertained of 
the propriety of dramatic and theatrical representations, it is law- 
ful to represent, and lawful to witness them. One of the conse- 
quences resulting from this species of amusement is, the right of 
the audience to give spontaneous expression to the feelings of 
approbation or disapprobation which the representation inspires. 
This is nothing more than the right which any one has to criticise 
a book, or any work of art, presented for his entertainment or 
profit. In the theatre, this has been a right of immemorial usage ; 
but it does not rest on that alone, for it has received the solemn 
sanction of a court of Justice. [The Judge then read a decision 
of Sir James Mansfield, in a case arising out of the O. P. riots of 
London.] This is a privilege, as you will perceive by the author- 
ity I have read, which has its limitation. It does not imply a 
right to create a tumult in the theatre, to throw missiles at the 
actors, or to destroy property. Nor does it imply the right of a 
few to give or continue the expression of their disapprobation in 
such a manner as to prevent the majority present from witnessing 
the performance, if they desire to do so. Least of all does it im- 
ply a right to combine, and go to the theatre, to prevent a par- 
ticular performance, or to hiss an actor from the stage. The 
simple course for a person who dislikes an actor, is to abstain 
from visiting the theatre when he plays; and if the patrons of 
such places concur in that dislike, the interest of the proprietor 
will speedily dictate the necessity of withdrawing the performer. 
There is no reason why a theatre, more than any other place, 
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should be turned into an arena for the display of lawless force 
and violence. You will inquire into all that transpired within the 
Opera House, upon the Monday night in question ; and if you are 
satisfied that any parties there were guilty of a riot, within the 
definition I have given, you will indict them accordingly. The 
Judge then referred to the events of Thursday night, and gave the 
same instruction, saying that the jury must distinguish between 
participants and mere spectators ; and that it was very wrong for 
citizens to linger about the scene of a riot. By the accession of 
numbers they give confidence and boldness to the rioters, and 
render more difficult the efforts of the authorities to check it. But 
so strong is human curiosity, that even well-disposed citizens are 
attracted by the excitement. To courageous minds there i¥ a 
fascination from the very presence of danger, and a distinction 
must be carefully drawn between those who were mere lookers 
on and those who were stimulating and encouraging the riot. 
He then defined the crime of arson, and referred to those charged 
with an attempt to fire the Opera House. He said the jury 
should also look into the conduct of the police force; and if any 
member of that body gave aid or countenance to the rioters, he 
should be indicted and made an example of. If he wilfully 
neglected his duty, he is liable to be prosecuted. If he failed to 
perform it, he was unworthy of his place; and in scrutinizing the 
conduct of public officers, very little allowance should be made for 
the apprehension of personal danger, for if an officer lacked the 
constitutional courage essential to the discharge of his duty, he 
should abstain from intruding himself into such an office. He has 
no more excuse for his misconduct than the coward who enlists 
for a soldier. 

The remainder of Judge Daly’s charge related to certain local 
laws, and matters of less general interest. He closed by saying 
in respect to the subject which had occupied the principal part of 
his charge, that if the Grand Jury did their duty, the Court would 
not be found wanting in theirs. 
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NOTARIAL NOTICES OF PROTEST. 
[We extract the following important article from a late number of the National 
Intelligencer: | 


Some important decisions have been recently made by the Su- 
preme Court of New York, in reference to notarial notices of 
protest. These decisions present features that are probably 
known to few banking institutions and Notaries Public. The 
views, however, promulgated by that Court, are in conformity 
with those of the Supreme Court of Massachusetts, the King’s 
Bench, Common Pleas, Exchequer Chamber, and the House of 
Lords, in Great Britain; also with the law as clearly laid down 
by Judge Story in his able Commentaries on Bills, Notes, &c. 
The work of Judge S. is appealed to by nearly all American 
Coprts, and we may add that it is considered good authority even 
in England. 

The decisions to which we refer serve to show that a notarial 
notice of protest should distinctly assert that payment has been 
demanded and refused by the maker or acceptor of a note or bill. 
Judge Story, on this point, says the notice should contain “an 
assertion that the note has been duly presented to the maker for 
payment at maturity, and dishonored.” 

Few notarial notices in this country contain this requisite; and 
hence the risk which all banks run who do not inquire into the 
manner in which their business is attended to by their Notaries. 

The particular cases wherein these points have arisen are re- 
ported in full in the September number of the Banker’s Magazine, 
now before us. The authorities, both English and American, are 
so explicit as to leave the matter beyond doubt. The last New 
York case was against the endorser on a note for $22.50, and the 
defence rested on a flaw in the notice. The Justice before whom 
the case came, and also the Recorder’s Court, (on appeal,) de- 
cided for the plaintiff; but the Supreme Court, four Judges sitting, 
reversed the judgment, and Judge Mullitt, who delivered the 
opinion of the Court, concludes as follows: 

“The only question made on the argument in this court, or 
presented by the case, relates to the sufficiency of the notice to 
the endorser. * * I have come to the conclusion that the 
sufficiency of the notice under consideration was a question of 
law ; that the notice was clearly defective; and that the judg- 
ment of the Recorder’s Court and that of the Justice be reversed.” 
Judges Hoyt, Still, and Marvin concurring. 

It would thus appear that a rigid scrutiny of the phraseology of 
notarial notices is required for the protection of holders of nego- 
tiable paper. Very little pains will suffice to correct the matter. 
Proper forms, strictly conformable to law, can be prepared. 

In the September number of the Magazine, we find, also, the 
opinion of the Chancellor of Maryland in a case wherein all cor- 
porations are interested. It is the “rights of executors in the 
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transfer of stocks.” This case arises from the transfer of bank 
stock by an executor for his own individual purposes, the bank 
neglecting to demand a copy of the will, which, upon examination, 
was found to order that the dividends on the shares should be paid 
to the complainant, and that, upon her death, the stock should be 
transferred to certain persons named in the will. The executor 
thus having no legal right to transfer at the time, the loss conse- 
quently falls upon the bank permitting it. In the words of Judge 
Taney, in the same case, “the corporation appoint the officers 
before whom the transfers are made, and it is responsible for their 
acts, either of negligence or default, whenever the rights of a third 
person are concerned.” 





BREACH OF PROMISE. 


For the benefit of our unmarried friends of both sexes, to whom 
a right understanding of the law may be important, we copy the 
following from an opinion of Judge Black—recently affirmed by 
the Supreme Court of Pennsylvania, per Coulter, Justice—Dowey 
vs. McMillan. 8 Barr, 160: 

“If a man offers to marry a woman, or promises to do it, he is 
not bound to comply with it, unless she agree to accept him. It 
takes two to make a marriage contract as well as any other bar- 
gain. Where a man has a contract of marriage with a woman, 
and merely puts it off, and she becomes impatient, she cannot 
drag him into court and demand damages, unless she has formaily 
offered to perform the contract on her part, and he dishonestly 
refuses, and so puts an end to the contract, because perchance he 
would prefer the marriage to the suit, and he ought to have a 
chance to make a choice.”— Berks and Schuylkill Journal. 





CUSTODY OF A CHILD. 

A habeas corpus case came up before his honor Judge Kelley, 
lately, which seemed to us as possessing, at least, a little novelty. 
The case to be decided was, whether the father of an illegitimate 
male child, or the father’s father should have the custody of the 
youngster. The child was born in Ireland in the year 1838, anda 
few months after its birth the father came to this country. The 
father’s father, who remained in Ireland, took charge of the child 
after it had arrived at the age of one year, and paid every attention 
to it. In the year 1844, the father of the child forwarded a passage 
ticket to his father, and to the mother and child in question, and in 
due time the three arrived in this country and lived with each other 
until about four months ago, when they separated ; the grandfather 
taking the child with him. The father instituted proceedings to 
recover his son. The Judge decided that the grandfather, who 
had taken care of the boy for nine years, had the best right, and 
he therefore ordered that the old man should keep possession of 
him.—Philadelphia Sun. 
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Votes of Recent Decisions. 


English Chancery, Feb. 1849. Wiley v. The South-Eastern Railway 
Company. [18 Law J. Rep. n. s. Chy. 201.] 


RAILWAY—CONSTRUCTION OF. 

In 1846, a railway company served upon the plaintiff, a lessee for years, the usual 
notice that they required a certain part of his garden for the purposes of their railway. 
The plaintiff then sent in his claim for compensation, and no further steps were taken 
until August, 1348, when the company, under the 85th section of the Lands Clauses 
Consolidation Act, having procured a valuation of the plaintiff’s interest in invitum, 
and paid the amount into the Bank, and executed a bond for the like sum, entered into 
possession of the land. The sum paid in and the bond given were afterwards held not 
to be a compliance with the 85th section, and the company then paid the whole amount 
of the plaintiff’s claim into the Bank, and executed to him a bond for the like sum. 
Held, that the laches of the company, in not following up their notice for 1846, did not 
preclude them from taking advantage of the 85th section. 

Where a railway company have taken possession under the 85th section, when, in 
‘consequence of unintentional error, they were not entitled so to do, the Court will au- 
thorize their continuing in possession upon afterwards complying with the requisitions 
of the statute. 

Where a railway company treat with a claimant as the party interested in the land, 
it is sufficient that the bond to be given under the 85th section, secures payment of the 
compensation money to “the claimant, his executors,” &c. without referring to “ the 
parties interested in the premises.”’ 


English Chancery, February, 1849. Steele v. Plomer. 
[18 Law J. Rep. n, s. Chy. 209.] 


PRACTICE—-CONTEMPT——HUSBAND AND WIFE. 
In a bill against husband and wife, the husband, after sequestration, executed for 


want of the answer of himself and wife, answered separately without leave of the 
Court; and then, upon motion with notice, and supported by affidavits that his wife 
lived apart from him, and he had no control over her, obtained an order to discharge the 
attachment and sequestration, upon payment of the costs of his contempt, and that his 
wife should answer separately. 

On appeal by the plaintiff, the Lord Chancellor refused to discharge that order, on 
the ground that, as the plaintiff did not think fit to apply to take the irregular answer 
off the file, the defendant would be without any means of clearing his contempt ; but 
the order was varied so as to enable the plaintiff to take up the process of contempt at 
the point where it left off, in case the answer should be found insufficient. 


Queen’s Bench, April, 1849. Welchman v. Sturgis. 
[18 Law J. Rep. n. s. Q. B. 211.] 


MONEY HAD AND RECEIVED——ADMINISTRATOR. 
Money had and received will lie by an administrator against a stranger for debts due 
to the intestate, received by him between the time of the death of the intestate and the 
grant of administration, as well as for money arising from the sale of his goods. 
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A died May, 1848. B, a stranger, took possession of his goods, and sold them, and 
received debts due to him, and conducted his funeral. In July, 1848, letters of admin- 
istration were granted toC. Held, that C might recover against B, in an action for 
money had and received, both for the amount of the debts wrongfully received, and 
for the produce of the goods wrongfully sold by him. 


English Chancery, March, 1849. Borton v. Borton. 
[18 Law J. Rep. n. s. Chy. 219.] 
WILL —BEQUEST, WHETHER ABSOLUTE OR FOR LIFE—MARRIAGE ARTICLES— 


REDUCTION INTO POSSESSION—CHOSE IN ACTION. 

A testator gave and bequeathed all his personal estate and effects to his daughter, 
the same to be always considered as vested in her, upon her attaining twenty-one, and 
to be subject to her disposition thereof; and the testator further directed, that in case 
his daughter should happen to depart this life without attaining twenty-one, or without 
disposing by her will of the property bequeathed to her, then the same to be subject to 
the disposition by will of his wife. The testator’s daughter married under twenty-one, 
and by articles previously to her marriage, the husband covenanted to settle all the prop- 
erty left her by the testator upon his wife and himself for life, and then for the benefit 
of the children of the marriage. Held, that the daughter took the property not abso- 
lutely, but for life only, with power to dispose of it by will, and that her husband not 
having reduced it into possession, the articles were not binding upon the wife. 


Queen’s Bench, April, i849. North v. Wakefield. 
[18 Law J. Rep. n. s. Q. B. 214.] 
PLEADING—NON EST FACTUM—RELEASE— SURETY—RESERVATION OF RIGHT 


OF ACTION AGAINST JOINT DEBTOR. 

Where a deed is pleaded according to its supposed legal effect, a plea or replication of 
non est factum, (the deed not being set out on oyer,) not only puts in issue the fact of 
its execution, but the construction of it as alleged in the previous pleading. 

To an action on a promissory note, made by the defendant, he pleaded that the note 
was the joint and several note of the defendant and one C, and that the plaintiffs re- 
leased C, “‘ and thereby also released the defendant.’’ The plaintiff replied non est fac- 
tum. It appeared that in the deed of release, there was a proviso that it should not ope- 
rate to discharge any one jointly liable with C to the debt. Held, first, that the legal 
operation of the deed was raised by the replication. Secondly, that the proviso quali- 
fied the release, and that it did not operate to discharge the defendant. 


Exchequer of Pleas, April, 1849. Wood v. Waud. 
[18 Law J. Rep. n. s. Ex. 305.) 


WATER-COURSE—NATURAL OR ARTIFICIAL, DIFFERENCE OF RIGHTS RESPECT- 
ING-——PLEADING—-NOT GUILTY. 

The owner of land entitled by reason thereof to the advantage of water flowing 
through it in a natural water-course, who has erected mills upon that land and on the 
banks of the water-course, and has used such water for working such mills, has, by 
reason of the possession of such mills, a right to the enjoyment of the water of such 
water-c.:rse for the purpose of working them, although they have been erected for a 
period less than twenty years from the time of action brought for an infringement of 
such right. 

The water of such water-course having been used by a mill owner, whose mills were 
situated above the plaintiffs’, for manufacturing purposes, and returned again to the 
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stream, except about five per cent. of that used, which had been lost by evaporation. 
Held, that this was a sufficient amount of injury to entitle the plaintiffs to a verdict 
upon the issue of Not Guilty. 


Exchequer of Pleas, April, 1849. Holford v. Pritchard. 
[18 Law J. Rep. n. s. Ex. 315.] 


FISHERY——USE AND OCCUPATION. 
The defendant took part of a fishery at a certain rent, under an agreement, which 
provided that he should be at liberty to angle only. Held, that having used the fishery , 
he was liable, in use and occupation, to the payment of the rent. 


Exchequer of Pleas, Feb. 1849. The Newry and Enniskillen Railway 
Company v. Combe. [18 Law J. Rep. n. s. Er. 325. | 


INFANT—LIABILITY FOR CALLS ON RAILWAY SHARES. 

Debt for calls on railway shares. Plea, that the defendant became possessed of the 
shares by contract, and not otherwise, and that at the time of the contract, and of the 
making of the calls, he was an infant ; that while he was an infant, he repudiated the 
contract, and gave notice to the plaintiffs thereof, and that he then held the shares at 
their disposal, and that from thence hitherto he had always held the shares at the plain- 
tiff’s disposal. Held, a good answer to the action. 


New Jersey Supreme Court, July, 1849. Vandergrift v. Rediker. 
[2 Am. Law Jour. n. s. 116.] 


RAILROADS— ANIMALS. 
An engineer in charge of a locomotive engine, held not to be liable for an accidental 
injury to a cow, which, suffered to go at large, had strayed on the railroad. 
The owner of cattle is bound to keep them in his own close, at his peril ; and nothing 
but wilfulness on the part of the engineer would make him liable for the loss of a cow, 
so exposed by the fault of the owner. 


Supreme Court of New York, Jan. 1849. Pillow & Wife v. Bushnell. 
[2 Am. Law Jour. n. s. 122.] 


HUSBAND AND WIFE. 

In an action by husband and wife, for an assault on the wife, the defendant cannot 
require the wife to testify as a witness; but he is at liberty to give in evidence that the 
act complained of was done by the consent and request of the wife ; and if such facts 
are proved, they constitute an entire defence. 


Supreme Court of Pennsylvania, Northern District, July,.1849. 


In the case of the application of Dr. A. 8S. Cummings, for a decree 
against Henry Hilbish, Guardian of his Wife. [2 Am. Law Jour. 


n. 8. 122.] 
HUSBAND AND WIFE. 

The guardianship of females under age is terminated by marriage, and the husband, 
before the Act of 11th April, 1848, relative to the rights of married women, might call 
on the guardian to settle his account, and pay him the balance; but that act has worked 
a radical change in the condition of femes covert. 

By the Act of 11th April, 1848, a married woman must be considered a feme sole in 
regard to any estate, of whatever name or sort, owned by her before marriage, or which 
shall accrue to her during coverture, by will, descent, deed of conveyance, or other- 
wise; and the husband is not entitled to the possession of his wife’s funds. 

Her consent, being a minor, is of no avail. 
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District Court of the United States, District of Maine—June, 1849. 
Scolfield v. Potter et al. [3 Law Reporter, n. s. 115.} 


SHIPPING—SEAMEN’S WAGES. 

When a vessel is let to the master, to be employed by him, and he is to pay to the own- 
ers a certain portion of her earnings, the owners will be liable to the seamen for their 
wages, though, by the agreement, the master is to have the entire control of the vessel— 
to victual and man, and furnish supplies at his own expense, unless at the time of 
shipping, this contract is made known to them, and they are informed that they are to 
look to the master as the only owner. 

The money that is paid over by the master, is paid as freight, and the owners, as re- 
ceivers, and having an interest in the freight, are liable to seamen for the wages. 

The freight is hypothecated for the wages, and every part of the freight is liable for 
the whole wages. The owners, who have received freight under such a contract with 
the master, sre liable for wages to the full amount of the freight in their hands, and not 
merely pro rata in proportion to what they have received. 

The merchandise is bound to the ship for the freight, and the freight to the seamen 
for their wages. 

When the owners of the ship are also owners of the cargo, the cargo owes freight to 
the ship, and this freight is pledged for the wages. 

The decision in the case of Poland v. The Spartan, reviewed and affirmed. 


Quarter Sessions of Lancaster County, Pa. Commonwealth v. John 
Hemperly. [3 Law Reporter, n. s. 129.] 


APPRENTICES. 
A master cannot require menial duties of his apprentice. Ile is not, however, liable 
to an indictment in a criminal Court for every mistaken exercise of his authority. 


SELECTIONS FROM 3 BARBOUR’S N Y. SUPREME COURT REPORTS. 


Account. Haddock v. Helsey. 3 Barbour’s N. Y. 8. C. Rep. 100. 


Where a person having an account against the post office department, for carrying 
the mail, presented the same, receipted by him to a post master, who gave him a re- 
ceipt therefor, agreeing to forward the same to the department, and to pay the amount 
to him, if paid by the department:—Held, that ‘an action would lie against the pos- 
master upon his receipt and undertaking, on its being shown that he had received the 
money from the department, or that that item in his accounts had been audited and 
placed to his credit, without regard to the general state of the accounts between him 
and the department. 


Alteration of Instruments. Smith v. McGowan. [Ib. 404.] 

The fact that ink of different colors has been used in a deed, does not alone afford 
evidence of a fraudulent alteration of the deed. There is nothing in that circumstance 
considered in itself, which will require the Court, as matter of law, to exclude the in- 
strument as evidence. 

The ancient strictness with regard to alterations in a deed, in points material, which 


rendered the deed void, whether made by the party benefited, or by a stranger, has been 


qualified by modern decisions. 


Award. Jordan v. Hyatt. [1b. 275.] 
An award, made without any appointment of a time or place fora hearing having 


been made, or any notice given to the parties, and without their being present, or hav-. 


ing an opportunity to be heard before the arbitrators, is void. 
3 | 
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Attorney. Burghart v. Gardner. [Ib. 64.] 
An attorney cannot recover of his client for professional services without proving a 
retainer. 
Proof of the actual performance of the services is not sufficient. 
A promise to pay for such services will not be implied, where there is no proof either 
of aknowledge, or recognition, of the services of the party sought to be charged. 


Promissory Note. Bruce v. Wescott. (1b. 374.] 


An instrument in these words—‘“Six months from date, 1 guaranty to pay J. K. A. 
or bis order, $180 without interest’’—is a promissory note. 


Common Carriers. Blanchard v. Isaacs. [Ib. 388.] 
In order to charge a common carrier, as such, there must be a delivery of the articles 
for transportation, to the carrier, or his servants, or agents. His responsibility does not 
commence until there has been a complete delivery. 


Covenan'. Buck y. Binninger. [Ib. 391.] 

The covenant for quiet enjoyment, contained in a lease of land for life, is a covenant 
running with the land ; and a subsequent grantee of the premises in fee, from the les- 
sor, succeeds to the rights and liabilities of the lessor, and is bound to guaranty to 
the tenant for life the quiet enjoyment of the premises. 


Deed. Coutant v. Servoss. [Ib. 128.] 

Where a deed conveyed lands to the grantee, in fee, in trust for the benefit of others, 
and conferred upon the grantee power to grant, bargain, sell, and convey the same, and 
te make and execute the necessary conveyances for the benefit of the cestuis que trust. 
Held, that these terms did not, of themselves, confer a power to execute a mortgage. 


Divorce. Morrell vy. Morrell. (Jb. 236.] 
In suits for divorce, on the ground of adultery, feigned issues are only to be made up 
for the trial of the facts contested by the pleadings. The allegations expressly made on 
one side, and denied on the other, and those only, are to be tried. 


Dower. Scott v. Howard. [Ib. 319.] 


A wife’s right of dower attaches on the real estate of her hushand as soon as there is 
a concurrence of marriage and seisin. 

Such right of dower will not be affected or prejudiced by any act of the husband, 
subsequent to the marriage, or by any judgment afterwards recovered against him, 
But it is liable to be defeated by every subsisting claim or incumbrance, in law or equity, 
existing before the inception of the title, and which would have defeated the husband’s 


seisin. 


Estoppel. Baker v. Martin. [1b. 634.] 
An estoppel! must be reciprocal. It must bind both parties or neither. 


Evidence. Green v. Brown. [1b. 119.] 

Where a person, testifying to what was sworn to by a witness on a former occasion, 
states that he took minutes of the testimony, and intended to take down what the wit- 
nes swore to, and believes he did so, but that he has no remembrance of the witness’ 
testimony, independent of his minutes, he cannet be allowed to state the contents of 
hie minutes. 


Husband and Wife. Merritt v. Lyon. [Ib. 110.] 


The savings of the interest arising from the separate estate of a married woman is as 
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much separate property as the principal. And property purchased with it belongs to 
her, and is subject to the same rules as the principal fund. 


Landlord and Tenant. Kenaday. Gardner. [Ib. 589.] 

The relation of landlord and tenant does not exist, in any sense, between vendor and 
vendee. Ifthe vendor has actually made a conveyance, his title is extinguished, and 
the purchaser holds adversely to him, and may controvert his title. And the vendee 
may fortify his title by the purchase of any other which may protect him in the enjoy- 
ment of the premises. 


Lunatics. Krom v. Schoonmaker. [Ib. 647.] 

A lunatic cannot be punished for crime, but he may be sued for an injury done to 
another. He is not a free agent, capable of intelligent voluntary action, and therefore 
is incapable of a guilty intent, which is the very essence of crime ; but a civil action, to 
recover damages for an injury, may be maintained against him, because the intent with 
which the action is done is not material. 


Master and Servant. Hay v. The Cohoes Company. [1b. 42.] 
To make a master liable for the negligence or unskillfulness of his servant, while en- 
gaged in his lawful business, there must be an allegation of negligence or unskillful- 
ness. 
A master is not liable for the wilful acts of his servants, done without his direction. 


Mortgage. Calkins v. Calkins. [1b. 305.) 


A mortgage upon land isa mere security for the debt ; and the interest of the mort- 
gagee is a mere chattel interest. 


Nuisance. Hay v. The Cohoes Company. [1b. 42.} 
Where stones, dirt, &c. are thrown upon the land of another, by persons engaged in 
doing an unlawful act, as erecting or continuing a nuisance, such persons are liable for 
all the damage sustained thereby. 


Brady v. Weeks. [1Ib. 157.} 

To render a trade or business a nuisance, it is not necessary that it should endanger 
the health of the neighborhood. It is sufficient if it produces that which is offensive 
to the senses, and renders the enjoyment of life and property uncomfortable. 

The occupation of a building in a city, as a slaughter-house, is prima facie a nui- 
sance to persons residing in the neighborhood, and may be restrained by injunction, 
notwithstanding the denial of the defendant, in his answer, that it is a nuisance. 


Parent and Child. Canovar v. Cooper. [Ib. 115.] 
Although a father is entitled to the services of his child, during the minority of the 
latter, yet he may waive that right, by emancipating the child. Or the child may, by 
his father’s consent, become entitled to receive the fruits ef his labor, for his own use. 


Power. Coutant v. Servoss. [Ib. 128.] 


As a general rule, a power to sell, if general and unqualified, does not include a power 
to mortgage. 


Principal and Agent. Sutton v. Dillage. [Ib. 529.]} 
Knowledge of a particular fact, acquired by an agent, in the course of business, is the 
knowledge of the principal. 


Replevin. Merritt v. Lyon. [1b. 110.] 
Where goods are taken upon execution, while in the actual possession of the defen- 
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dant in the execution, and are replevied by a person claiming to be the owner thereof, 
the onus of proving that they are his properrty rests upon the plaintiff. But if the goods 
were in the possession of another, at the time of the levy, the onus is cast upon the offi- 
cer making the levy, of proving property in the defendant. 


Set-off. Wells v. Stewart. (Ib. 40.] 


Where a suit is brought upon an account, by the assignees thereof, in the name of 
the assignor, a promissory note of the assignor, held by the defendant at the time of the 
assignment of the account, but not then due, cannot be set off against such account. 


Slander. Baker v. Wilkins. [Ib. 220.] 


Where, in an action for slander, the plaintiff is fully informed by the notice given by 
the defendant, of the facts the latter proposes to prove, on the trial, such evidence, if 
otherwise proper, will not be excluded merely because the notice states that such facts 
will be proved “ in mitigation of damages,” instead of saying in justification. 


Usury. Tyleev. Yates. (Ib. 222.] 


Ah agreement to pay interest upon interest, due at the time the promise is made, is 
not usurious, and may be enforced. 


Vendor and Purchaser. Robinson v. Dauchy. [Ib. 222.]]I 

Where goods are feloniously obtained, the owner may recover them, even as against 
the bona fide purchaser frum{the thief or fraudulent vendee. 

Where goods are obtained fraudulently, but not feloniously, a purchaser from the 
fraudulent holder cannot defeat the claim of the original owner, unless he purchased in 
good faith, and without notice of the fraud. 

Where a party purchased from one who had fraudulently obtained goods, and on 
such purchase parted with no new consideration, such purchase being out of the usual 
course, at a sum Jess than the value of the goods, under circumstances of great sus- 
picion-—such as altered and defaced marks upon the boxes, &&c.—it was held that he was 
not a bona fide purchaser. 


Warranty. McCoy v. Artcher. (Ib. 323.] 
The possession of a vendor of chattels is equivalent to an affirmation of title. And 
in such a case the vendor is to be held to an implied warranty of title; though nothing 
is said on the subject between the parties. 


Witness. Robinson v. Dauchy. [1b. 20.] 


A witness, competent in other respects to testify, is not to be excluded merely be- 
cause he is the attorney on record of the party in whose behalf he is called. 


Green v. Brown. [16. 119.] 
It is necessary that a witness testifying after inspecting a memorandum in Court 
should be able, after such inspection, distinctly to recollect the facts, independent of the 
written memorandum. 
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WIRT’S ADVICE TO A YOUNG LAWYER. 


[From Kennedy’s forthcoming Life of William Wirt, we take the following letter to 
Francis W. Gilmer, a young lawyer, just entering upon practice; and we think it de- 
serves to be heedfully read by old as well as young lawyers.) 


TO FRANCIS W. GILMER. 
Ricumonp, August 29, 1815. 

My Dear Francis: I received last night your letter of the 15th 
instant, announcing your arrival at Winchester, and thank you 
for this early attention to my anxiety for your welfare. We 
have you at last fairly pitted on the arena—stripped, oiled, your 
joints all lubricated—your muscles braced—your nerves strung; 
and I hope that ere long we shall hear you have taken the victim 
bull by the horn with your left hand— 


durosque reducta 

Libravit dextra media inter cornua cestus, 

Arduus, effractoque illisit in ossa cerebro. 

Sternitur, exanimisque tremens procumbit humi bos. 


I perceive that you are going to work, pell mell, nec mora, nec 
requies—that’s your sort—give it to them thicker and faster. 
Nunc dextra ingeminans citus, nunc ille sinistra. 


It is this glow of enthusiasm and enterprise that is to carry 
you to the stars. But then bear in mind that it is a long journey 
to the stars, and that they are not to be reached per saltum. ‘“ Per- 
severando Vinces,” oughtto be your motto; and you should write 
it in the first page of every book in your library. Ours is not a 
profession in which a man gets along by a hop, step and jump. 
It is the steady march of a heavy armed legionary soldier. This 
armor you have yet, in a great measure, to gain; to learn how to 
put it on; to wear it without fatigue; to fight in it with ease ; 
and use every piece of it to the best advantage. I am against 
your extending your practice, therefore, to too many courts in the 
beginning. I would not wish you to plunge into an extensive 
practice at once. It would break up your reading, and prevent 
you from preparing properly for that higher theatre which you 
ought always to keep intently in your mind’s eye. 

For two or three years you must read, sir—read, read, delve, 
meditate, study, and make the whole mine of the law your own. 
For two or three years, I had much rather that your appearances 
should be rare and splendid than frequently light and vapid, _ 
those of the young country practitioners about you. * * 

Let me use the privilege of my age and experience to give you 
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a few hints which, now that you are beginning the practice, you 
may find not useless : 

1. Adopt a system of life as to business and exercise, and 
never deviate from it, except so far as you may be occasionally 
forced by imperious and uncontrollable circumstances. 

2. Live in your office—i. e. be always seen in it except at the 
hours of eating or exercise. 

3. Answer all letters as soon as they are received; you know 
not how many heart-aches it may save you. Then fold neatly, 
endorse neatly, and file away neatly, alphabetically and by the 
year all the letters so received. Let your letters on business be 
short, and keep copies of them. 

4. Put every law paper in its place as soon as received, and 
let no scrap of paper be seen lying, for a moment, on your 
writing chair or tables. This will strike the eye of every man 
of business who enters. 

5. Keep regular accounts of every cent of income and expendi- 
ture, and file your receipts neatly, alphabetically, and by the 
month, or at least, by the year. 

6. Be patient with your foolish clients, and hear all their tedious 
circumlocution and repetitions with calm and kind attention ; 
cross-examine and sift them till you know all the strength and 
weakness of their cause, and take notes of it at once whenever 
you can do so. 

7. File your bills in Chancery at the moment of ordering the 
suit, and while your client is yet with you to correct your state- 
ment of his case ; also prepare every declaration the moment the 
suit is ordered, and have it ready to file. 

8. Cultivate a simple style of speaking, so as to be able to in- 
ject the strongest thought into the weakest capacity. You will 
never be a good jury lawyer without this faculty. 

9. Never attempt to be grand and magnificent before common 
tribunals; and the most you will address are common. The 
neglect of this principle of common sense has ruined with 
all men of sense. 

10. Keep your Latin and Greek, and science to yourself, and 
to that very small circle which they may suit. The mean and 
envious world will never forgive you your knowledge, if you make 
it too public. It will require the most unceasing urbanity and 
habitual gentleness of manners, almost to humility, to make your 
superior attainments tolerable to your associates. 
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11. Enter with warmth and kindness into the interesting con- 
cerns of others—whether you care much for them or not; not 
with the condescension of a superior, but with the tenderness 
and simplicity of an equal. It is this benevolent trait which 
makes and such universal favorites ; and more than any 
thing else, has smoothed my own path of life, and strewed it with 
flowers. 

12. Be never flurried in speaking, but learn to assume the exte- 
rior of composure and self-collectedness, whatever riot or con- 
fusion may be within; speak slowly, firmly, distinctly, and mark 
your periods by proper pauses, and a steady significant look : 
“Trick!” True, but a good trick, and a sensible trick. 

You may talk of complimenting your adversaries. Take care 
of your manner of doing this. Let it be humble and sincere, and 
not as if you thought it was in your power to give them impor- 
tance by your fiat. You see how natural it is for old men to 
preach, and how much easier to preach than to practise. Yet 
you must not slight my sermons, for I wish you to be much 
greater than I ever was or can hope to be. Our friend Carr will 
tell you that my maxims are all sound. Practise them, and I 
will warrant yoursuccess. You have more science and literature 
than 1; but I know a good deal more of the world and of life, and 
it will be much cheaper for you to profit by my experience and 
miscarriages than by yourown. Nothing is so apt to tincture the 
manners of a young man with hauteur, and with a cold and dis- 
dainful indifference towards others as conscious superiority ; and 
nothing is so fatal to his progress through life, as such a tincture : 
witness My friend himself, is not without some ill effect 
from it; and since you must feel this superiority, 1 cannot be 
without fear of its usual effects. 

You must not suppose, because I give you precepts on partic- 
ular subjects, that I have observed you deficient in these respects ; 
on the contrary, it is only by way of prevention; and whether 
my precepts are necessary to you or not, you are too well assured 
of my affection to take them otherwise than in good part. Fare- 
well—my letters shall not all be lectures. 


Yours, affectionately, WM. WIRT. 


; ‘ </ 
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LETTERS OF CREDIT. 

A case of considerable importance to the mercantile community, 
has lately been decided in the Marion Circuit Court, Indiana, 
after a protracted trial of near two weeks. The suit was brought 
by the State Bank of Indiana v. Hamilton & Williams, and this 
was the case made: 

“'The defendants, on the 6th March, 1844, wrote, and delivered 
to the agent of a commercial firm at Detroit, a letter directed to 
the Cashier of the Branch at this place, of the State Bank, 
strongly recommending the Detroit firm as worthy of credit. 

“The letter was delivered by the agent to the said Cashier, and 
some three or four days after the delivery of the letter, the plain- 
tiff discounted twelve drafts drawn by the Detroit firm on one 
James Hoyland, Wall street, New York, for one thousand dollars 
each. A few days after the discount was made, the Detroit firm 
failed for a large amount. The drafts were accepted by Hoy- 
land on presentation, but were protested for non-payment at ma- 
turity, and have never been paid. 

“Evidence was introduced by the plaintiff to disprove, and by 
the defendants to maintain, the verity of the letter. The defend- 
ants also proved, that before they wrote the letter, the Detroit firm 
had been favorably recommended to them.” 

“Judge Peaslee charged the jury in substance as follows : 

* Deceit is the foundation of this action. Falsehood and fraud 
must concur to sustain it. If the defendants, when they wrote 
the letter, knew the matters therein stated to be false, they are 
liable ; but if, on the contrary, when they wrote the letter, they 
had some information as to the matters therein stated, and 
believed them to be true, and were not influenced by any fraudu- 
lent motive to deceive, they are not liable. So far as the letter of 
the defendants relates to the commercial character and standing 
of the firm recommended, it must be regarded, simply, as an ex- 
pression of their opinion, and not as stated as of their own 
knowledge.” 

Verdict and judgment for defendants. 
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THE NEW ORLEANS ABDUCTION CASE. 

The decision of the Examining Court, in the case of the 
alleged abduction of a Spaniard from the city of New Orleans, 
was delivered on the evening of the 14th instant, when, the 
Court having met and all the parties accused being present— 

Mr. Cohen, the United States Commissioner, read the following 


. decision : 











“The United States v. Carlos de Espana—The State of Louisiana v. 
Carlos de Espana, Fulgencio Llorente, Wm. Eagle, Henry Marie, 
and James B. McConnell. 


“ The Court, during fourteen sessions of not less than five hours 
each, commencing on the 27th day of July last, past, and ending 
on yesterday, the 13th day of August, 1849, have patiently and 
attentively heard the voluminous testimony of numerous wit- 
nesses, as well on the part of the prosecution as the defence, and 
the arguments of eight counsel, four on each side of the case; 
and having carefully considered the same, and the laws which 
point out and prescribe the duties of examining and committing 
magistrates, and the manner in which those duties are to be by 
them performed : 

“Tt is decided, not that the accused are clearly guilty of the 
assault and battery and false imprisonment with which they 
stand charged, but that the testimony is so contradictory and 
conflicting as to render it proper and necessary to be inquired of 
by a jury of the country. 

“It is accordingly adjudged by the United States Commissioner 
that the said Don Carlos de Espana give bond, with good and suffi- 
cient security, in a reasonable amount—that is, the sum of $5,000— 
conditioned for his appearance at the next term of the Circuit 
Court of the United States for the Fifth Circuit, to be held in 
New Orleans on the 3d Monday of November, 1849, and in default 
thereof to be committed to the custody of the Marshal of the 
Eastern District of Louisiana, until he shall be duly delivered by 
due course of law.” 

Justice Bright added the following: 

“ And it is adjudged by the Second Justice of the Peace for the 
Parish of Orleans, that said Henry Marie, Fulgencio Llorente, 
Wm. Eagle, and James B. McConnell give like bond and security, 
in the sum or $2,500, conditioned for their appearance at the next 
term of the First District Court of New Orleans, and in default 
thereof they be committed to the custody of the Sheriff of the 
ecg of Orleans until they shall be delivered by due course of 
aw.” 
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Mr. Foulhouze, one of the counsel for the Consul, then rose and 
addressed the Court. If the Court please, said he, it is with feel- 
ings of deep regret that I have heard such a decision announced, 
and I now offer this protest of the Spanish Consul : 

“ United States v. Carlos de Espana.—The undersigned, Consul 
of her Catholic Majesty in and for the port of New Orleans, begs 
leave to enter this his solemn protest against the right and power 
of the United States Commissioner, here sitting, to investigate 
this case ; to require of him to give bond and security for his 
appeurance to answer the charge, or in default thereof to suffer 
preventive imprisonment in the common jail; and he further pro- 
tests against the judgment or order to said effect which said Com- 
missioner has given. ‘“ Cartos pe Espana, Consul of H.C. M.” 

Mr. Cohen: Has the U.S. District Attorney any objection to 
the filing of this paper? 

Mr. Hunton replied that he did not think it was usual to offer a 
protest after judgment, but that he would concede it as a cour- 
tesy to the accused. 

Mr. Foulhouze again addressed the Commissioner, stating that 
the Spanish Consul, in offering the protest, had no other meaning 
or intention except to keep the position he had held from the 
beginning. That if the Court thought proper to consult Elliott’s 
Diplomatic Code, and would turn to the chapter relating to Con- 
suls, before read by him, it would perceive that it was imperative 
upon the Spanish Consul to offer this protest. 

The Commissioner, in answer, stated that he did not see that 
the matter in the protest was such as to prevent its going on file. 
The paper seemed to be an innocent one, and would be received. 

The parties accused then gave the bail required and the Court 
adjourned. 


MUSKINGUM SUPREME COURT: OCTOBER TERM, 1848. IN ERROR, 
FROM MUSKINGUM COMMON PLEAS. 


Trustees or Lickine Townsuir v. Trustees oF Muskineum 
Townsulp. 
[Reported by E. B. Eastman.] 
PAUPER—~POOR-HOUSE—LIABILITY, 
Action of debt under the 8th and 9th sections of the “ Act for 
the relief of the Poor,’ (Swan’s Stat. 634,) to recover, for temporary 
relief farnished to a pauper who had a settlement in Muskingum 


‘ township, of expenses incurred in removing such pauper to place 
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of settlement. Declaration contained a special count and common 
counts. Plea nil debet. 

On the trial below, it appeared from the testimony of plain- 
tiffs that at the time the reliet, &c. was furnished, there was a poor 
house in Muskingum county in which said townships are situated. 

Goddard and Eastman, for defendants, having introduced no 
evidence, moved the court for a non-suit, “upon the ground that 
for such expenses, &c. the defendants were not liable at all to the 
plaintiffs, and that said 8th and 9th sections were intended to ap- 
ply in cases where there was no poor-house in the county,” which 
motion was sustained. 

A Bill of Exceptions was taken by C. C. and T. Convers, for 
plaintiffs, a writ of error sued out, and general errors assigned. 

Plaintiffs’ counsel claimed that the said 8th and 9th sections 
were not expressly repealed by the “act to authorize the estab- 
lishment of poor-houses,” (Swan’s Stal. 638,) nor by implication, as 
those sections might well stand with the last mentioned act; that 
repeals by implication are not favored, and cited 4 Howard U. S. 
Rep. 37; 2 Pick. 176; 4 Gill & Johns. 152. 

Defendants’ counsel insisted that the 12th section of the “‘ act 
to authorize the establishment of poor-houses,” was designed to 
provide for the case made by the plaintiffs. 13 Ohio, 104, was 
cited to show that the Court then assumed the law to be as de- 
fendants claimed. Judges Birchard and Avery held the law to 
be as defendants claimed, and judgment below was affirmed. 





PATENT MEDICINES—LABELS—INJUNCTION, 


Judge M’Lean, a few days since, decided at Chambers, a case 
of considerable importance to dealers in what are termed “Patent 
Medicines.” G. Coffeen, Jr. the proprietor of the Chinese Lini- 
ment, applied for an injunction to restrain one James Brunton, 
an agent of John Loree, proprietor of “ Loree’s Ohio Liniment,” 
from the sale of the Ohio Liniment, on the ground that the venders 
of the Ohio Liniment falsely claimed that it was similar to the Chi- 
nese Liniment, and produced that impression upon community by 
advertisements, handbills, and colorable imitations of the labels 
and directions of the Chinese Liniment. The injunction was 
granted. The Judge held that the naming of his medicine by Lo- 
ree, the Ohio Liniment, made no difference, as “from the body of 
the Label and the directions for the use of the medicine, it is clear 
that the language of the defendant is so assimilated to that of the 
plaintiff, as to appear to be the same medicine, the alterations 
being only colorable.” 
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Miscellaneous Articles. 


The Aspden Will Case. [ Phil. Ledger.| The important questions pending in the case 
of the will of Matthias Aspden, deceased, which have been in course of litigation ever 
since 1824, were finally decided yesterday in the U.S. Circuit Court, by Judge Grier: 
The estate amounts to a sum beyond $600,000, and was claimed by three sets of heirs— 
the American heirs of the half blood of the testator; the American next of kin, but 
remote issue of the whole blood, and the heirs at common law, who are English. 

Matthias Aspden was born in Philadelphia, before the Revolution, and at the time of 
the commencement of the troubles between the colonies and the mother country, he 
was a merchant in prosperous business. Inclining toward the English cause, or at any 
rate, fearing that the colonies would not succeed, he left the country, and went to Eng- 
and. While there, his large landed property in this State was confiscated, and he 
attainted asatraitor. After the Revolution, the attainder was taken off, but the confis- 
cation remained. He came back to this country, and made a will in this city, returned 
to England, and died there in 1824, leaving a very large amount of personal property. 
By his will, made in this city, he devised his estate, real and personal, “to the person 
who should be his heir at law;’’ and in another part of the will he directs that it should 
go to “the person who should be his lawful heir.’”” The question then was, who was 
entitled; and as the claimants exceed two hundred, each of whom had relatives and 
friends, also interested, it may be supposed that the case has excited a lively interest in 
many quarters. The heirs respectively were ia three classes, namely: 

1. The heirs of Mary Harrison, sister of the half blood on the father’s side, and the 
heirs of Roger Hartley, half-brother on the mother’s side. 

2. The Packers—cousins of the whole blood—a very large and constantly increasing 
class of claimants, one of whom originally instituted the proceedings, the suit standing, 
Packer v. Aspden, Executor of Matthias Aspden. 

3. The English Aspdens, relations of the whole blood of the father, and who would 
have been heirs at common law. 

The opinion of Judge Grier was able and impartial, and gave great satisfaction. His 
positions were briefly these: 

1. There was no ambiguity, latent or patent, on the face of the will, and all evidence 
of conversation with the testator would therefore be excluded. 

2. Nothing would be admitted to control the meaning of the word “ heir,’’ or to ex- 
clude the belief that any other than the person whom the law would designate, was 
meant by the testator. 

Like all other legal terms, the word “heir,” when unexplained, means the person 
whom the law will designate. 

If a devisee is to be the right heir, it will be applied to mean the heir at the testator’s 
death. 

The word “ heir’’ in the singular, will not prevent a division of the bequest among 
several, all standing in the same right. It may be collectively con.trued to embrace 
any number answering this description. In construing devises of personal estate, there 
is often a doubt whether the word “heir’’ is not used for the next of kin, or the persons 
entitled to the personal estate. 
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If the devise is of real estate, it will not be construed to mean the next of kin; if there 
is a mixed devise of real and personal estate, the devise is controlled by the rule as to 
real estate. Even where the entire gift is of personal estate, in the absence of con- 
trolling words, the estate would go to the heir at law. Here there is no legacy to the 
heirs by way of succession. There is nothing to show that the testator had any mean- 
ing of his own, and used the word “ heir’? as synonymous to “next of kin.” Itis 
manifest that the testator did not mean that his property should be divided, and go dif- 
ferent ways. He claimed to be the owner of landed estate in Pennsylvania, though that 
had been confiscated, and always entertained the hope of enjoying it. The bequest 
must, therefore, be considered as of real and personal estate. 

3. The will must be construed as speaking at the death of the testator. 

4. As the testator had estates in Pennsylvania, and claimed to be the owner of real 
estate here, the case must be governed by the law of this State. 

5. The words “heir at law,’ in Pennsylvania, mean the person who would be en- 
titled, under the Statutes of this State, and not the heir at the common law. 

Although in this State, the words “ heir at law,’’ and “heir at common law,” have 
been often used as subs:itutes, or equivalents, it is but a usus loquendi peculiar to a 
class. The persons on whom the law of Pennsylvania would cast the estate, to hold as 
tenants in common, may be styled the “lawful heir,” or “heir at law.” The case, 
however, was relieved of doubt by the testator himself, who says he means the party 
who would be his heir at law if he were illegitimate. It cannot be contended he meant 
his heir according to the law of England. 

6. Having thus defined the persons who, under the law of Pennsylvania, would have 
been entitled to the estate in case of intestacy, the question arises, who in 1824 was 
entitled? 

The testator left neither wife nor lineal descendant, but there were the issue of the 
half-blood descendants of Mary Harrison, and Roger Hartly. The issue on the father’s 
side, the first cousins, (the Packers,) are dismissed: they have no claim on any possible 
construction of this will. 

The only question is between the heir at common law and the half-blood. 

The 11th section of the Act of 1794, gives the estate of an intestate who dies, leaving 
no child, or issue, or issue of such child, to the brother or sister of such half-blood, un- 
less where the estate is acquired by descent, gift, or devise from the parents; in which 
case, all who are not of the blood of the parent from whom the estate was derived, shal! 
be excluded. It is evident, therefore, that the issue of the half-blood is in this case 
substituted to the heir at common law. 

The 11th section of the Act of 1794 was not repealed by the Act of 1797, as was ar- 
gued. The issue of the half-blood inherits in preference to the more remote issue of the 
whole-blood. ‘ 

7. The Court are therefore of opinion, that the issue of the brother and sister of the 
half-blood are the lawful heirs and the persons entitled. This decision is made, because 
their claims have been presented and contested together. The Court gives no opinion 
as to whether both are entitled, or whether the issue of the half-blood, on the father’s 
part, are entitled, or those of the mother’s part are entitled—that being left open for 
future consideration, if the question shall arise. 

8. The decree is therefore in favor of the issue of Mary Harrison and Roger Hartley. 
The matter is referred to a Master, to make distribution; and the bills of the Packers 
and the Aspdens are dismissed. 


: 





) Writing on Newspapers. A newspaper, bearing the initials of a friend, was received 
at the Post Office, Syracuse, directed to a young lady residing in the family of Charles 
F. Hicks. The Post Master, Mr. Teall, demanded letter postage on it, which Mr. Hicks 
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refused to pay, but tendered one cent, the ordinary newspaper postage, which was 
refused, and the paper retained. The suit was instituted against the Post Master for 
detaining the paper, and has been carried through all the Courts to the Supreme Court 
of the United States. The Star (of Syracuse) says, that the Attorn:y General of the 
United States, after examining the case, decided that the State Courts had no jurisdic- 
tion in the case, and that Teall acted legally in charging letter postage on the paper, 
and fully sustained the grounds taken by Teall’s counsel in the different Courts. The 
costs of this suit w:!l probably amount to at least $400—the amount involved in the 
original dispute between the Post Master and Mr. Hicks, was nine cents. 


The Census of 1850. ‘The following circular has been addressed to the public and to 
individuals, in relation to the statistical subjects to be embraced in the next Census. 


Department or State—W asuineron, 11th July, 1849. 

Sir: Will you have the kindness to inform the Census Board immediately, what sub- 
jects embraced within the census of 1840, have no practical bearing upon the resources 
of your State, and which had better be dispensed with, to the admission of more impor- 
tant considerations. Please also inform the Board what subjects, not embraced in the 
Sixth Census, would, in your opinion, be worthy of notice in the Census of 1850. 

Anxious to arrange the preliminary measures in such manner as will be to the best ex- 
hibition of the varied interests of the Union, the Board has authorized the preparation 
of blanks, to differ somewhat as the requirements of different sections may suggest. 
In blanks sent to the Northern States, to include questions relative to the growth of 
cotton, rice, and cane sugar, would be as superfluous as to include productions exclu- 
sively Northern, in blanks sent to the Southern States. 

It is hoped that the importance of the subject, and the solicitation of this Board, will 
insure an immediate response to inquiries, the object of which is to ascertain the de- 
velopment of the resources of the whole country, and the peculiar resources of your 
State or neighborhood. 

Addresss ‘‘ Department of State, Census.”’ 

JOHN M. CLAYTON, 
REVERDY JOHNSON, 
JACOB COLLAMER. 


Great care is necessary in adjusting the details of the census statistics. The object 
now is to arrange @ plan, and present it to Congress, that the proper acts may be passed 
at the next session. Heretofore the census returns have been found very inaccurate, 
owing in part, if not altogether, to the selection of incompetent agents. The Marshals 
have been allowed a small sum, varying from $150 to $300 for their services. They 
select the assistants, who take the census—do the work; and they are paid by the one 
hundred of the inhabitants enumerated, graduated to the density of the population, and 
receive no specific pay for collecting statistics. They are directly interested therefore 
in increasing the number of inhabitants, and to perform as little other work as possible. 
In some instances, the Marshals have preferred as assistants, those who would secretly 
agree to give them a portion of the compensation, such an agreement being against 
law. There are about forty Marshals in the United States, and there will be, probably, 
some seven thousand census districts, and that number of assistants to be appointed to 
take the census. The regulations should be brief and specific, to insure uniform, ac- 
curate, and faithful! action in all the required duties. The Newark Advertiser states the 
following facts, derived from the past: 

In 1790, the Union consisted of 17 States, with a population of 3,929,827, and 451,424 
square miles of land, or 8 persons to a square mile, avoiding fractions. 

In 1800, there were 20 States, with a population of 5,305,940, and an area of 572,024 
square miles, or 9 persons to a square mile. 

In 1810, there were 24 States, containing a population of 7,239,814, and an area of 
783,544 square miles, or 9 persons to a square mile. 
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In 1820, there were 27 States, with a population of 9,638,191, and an area of 894,344 
equare miles, or 1 persons to a square mile. 

In 1830, there were 27 States, containing a population of 12,866, 020, and an area of 
948,314 miles, or 13 persons to a square mile. 

In 1840, there were 29 States, containing a population of 17,068,656, and an area of 
1,173,344 square miles, or 14 persons to a square mile. 

The above are extracted from the census of the United States, prefixed to “ Brooks’ 
Gazetteer,’’ and the area from the “ Christian Almanac,’’ published by the Tract Soci- 
ety, page 50. 

According to the estimate of Mr. Burke, United States Commissioner of Patents, 
there were, in 1548, 31 States, containing a population of 21,686,000, and an area of 
about 1,912,126 square miles, or 11 persons to a square mile. Since the treuty with 
Mexico, 750,000 square miles have been added to the Union; making, with other lands 
not enumerated, a grand total of 2,750,000 square miles. Now, supposing that in 1850, 
the United States contain 23,000,000 of human beings, there will be a density of 8 per- 
sons to the square mile. Thus we see that in the year 
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Corporations—Subscriptions for Stock. Commercial Court, January 29—before Judge 
Key. [Cincinnati Chronicle.] This was an action of assumpsit, brought by the Proprie- 
tors of the Burnet House v. Jno. M. Wade, to recover the amount of five instalments of 
the capital stock of plaintiffs’ Company, of 10 per cent. each upon the amount of de- 
fendant’s subscription. Submitted to the Court. 

Plaintiffs offered the charter of the Company, and the original minutes of the Board 
of Trustees, by which it appeared, that by five resolutions of the Board, so many instal- 
ments of the stock were called in, of ten per cent. each. The charter directed the stock 
to be paid as “‘the Trustees should require.” 

Plaintiffs then proved by Mr. A. B. Coleman, that he was Secretary of the Company, 
and by direction of the Treasurer, whose blank receipts were furnished to him, had 
called upon defendant for the payment of the first four instalments, and that defendant 
promised to pay them. They also proved that an advertisement had been published in 
the city papers, notifying subscribers of the instalments. None of the resolutions con- 
tained in the minutes, directed by what officer the instalments should be collected, ex- 
cept the first, which required the Treasurer to collect them. 

No demand of the last instalment was proven before the commencement of the suit. 

Fox & French for plaintiffs. 

Spencer & Corwine, for defendants, made the following points: 

1. It does not appear by what authority the Secretary demanded payment of the in. 
stalments. 

2. No by-laws appear to have been passed by the Company, directing in what way 
the instalments shall be paid. 

3. That the Company can act only by by-law or resolution, and that some resolution 
must be shown, specifically directing an officer or agent to collect the instalments. 

4. That by the 4th section of the charter, the rules and by-laws are to be approved 
by the stockholders, at a meeting called for that purpose, before binding. 
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By the Court. As to the first point we consider it doubtful whether a demand was 
necessary. The Statute provides that the stock shall be paid in as the trustees may 
require. Bringing suit is a demand; and we suppose that the passage of a resolution 
for calling in the stock, vests a right of action in the Company, which, strictly, they 
may enforce by suit at once. A question might arise as to the costs in such a suit, 
and if the Court could separate the costs from the principal debt, it might be reluctant 
to allow costs against defendant; but the Court would hardly hesitate about the strict 
right to sue. 

In the present case, however, a personal demand is shown to have been made for the 
four first instalments. The defendant made no objection to the authority of the officer 
making the demand, and by such course is held to have waived any such objecticn. 
The first point is therefore overruled. 

As to the second point, the Company are not obliged to pass by-laws. The language 
of the Statute is, ‘may pass by-laws,’’ &c. It is merely directory. 

The third point is already decided in part, in overruling the first. The Company has 
acted by resolutions in the present instance, which it strikes us was a natural and judi- 
cious course. It was not necessary to submit these resolutions to a meeting of the 
stockholders, inasmuch as the charter expressly vests in the Trustees the direction as 
to the manner and time of requiring the instalments to be paid and collected. 

Judgment for the plaintiff for the whole amount of the instalments, with interest 
from the commencement of the suit. 


Law Department of the Cincinnati College. The regular annual Term of the Law 
Department of the Cincinnati College, will be opened on the third Monday in Novem- 
ber next, (November 19th,) to continue until the first Monday in April. A preliminary 
course of Lectures will be delivered during the week, commencing on the second 
Monday in November, (12th.) 

The course of instruction is designed to prepare students for the practice of the Law, 
and will e:nbrace the usual titles and subjects of Common and Statute Law, and of 
Equity. 

There will be at least two exercises daily, and on three days of the week three exer- 
cises, consisting of Lectures by the Instructor, and of Recitations in the Text Books, 
which are embraced in the course. 

A Moot Court will be holden once a week, or oftener, at which students will be re- 
quired to prepare pleadings, furnish briefs, and make oral arguments. 

The students will be required to furnish themselves with the following Text Books: 
Walker’s Introduction to American Law, Blackstone’s Commentaries, Chitty on Con- 
tracts, Gould on Pleading, Greenleaf on Evidence, Holcombe’s Introduction to Equity. 
and Smith’s Commercial Law. Lectures on Constitutional and International Law will 
be delivered by Mr. Greene. 

The Board of Trustees will confer the degree of Bachelor of Laws upon such of the 
students as, upon examination by a Committee of the Bar of Cincinnati, are found io 
be qualified to practise Law. 

The Tuition fee will be $50 for the term. An additional fee of $5 is charged, as a 
graduation fee, to all who take a degree. 

Boarding and lodging may be had here in respectable houses at $2.50 or $3 a week. 

Any additional information in regard to the Schvol will be cheerfully given, upon 
application by letter or otherwise, to either of the undersigned. 


WILLIAM GREENE, 

JAMES P. HOLCOMBE. 

CHARLES P. JAMES, 
Faculty of the Law School. 








